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Socio-economic inequality is the most press-
ing human rights and development issue of 
the 21st century. The ever greater gulf be-
tween the abundant wealth, sustenance and 
opportunities enjoyed by a few and the daily 
struggle to make ends meet, feed and edu-
cate the children of the many grows increas-
ingly obscene. At the macro level, as a recent 
Oxfam report identifies, the 85 richest peo-
ple in the world have, collectively, as much 
wealth as the world’s poorest 3.5 billion.2 
At the micro level, in London for example, 
enormous mansions are left to decay unlived 
in by their billionaire owners while the city 
experiences a major housing crisis and fails 
to find housing to meet a backlog of need.3 
The present situation, in which we continue 
to allow and even foster extreme inequality 
in resource distribution is particularly unac-
ceptable given that, as a global community, 
we are rich enough to feed, clothe and keep 
everyone healthy.4 

In today’s environment, no matter how able 
and driven a person is, the circumstances of 
their birth are among the most significant 
determinative factors of their likely future. 
Socio-economic inequality is a major part 
of the picture of inequality of opportunity, 
which is an affront to justice and human dig-
nity. We all have a duty to work collectively to 
rectify socio-economic disadvantage. In my 
view, the starting point for human rights law-
yers must be the internationally recognised 
human right of every individual to equality 
and, within that, to be free from discrimina-
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tion in all aspects of their life. It is a power-
ful tool which, if used in the right way, can 
focus courts and legislatures on the state’s 
obligation to eradicate socio-economic dis-
advantage. But there is much work to do. So-
cio-economic disadvantage is not a concept 
which appears in any of the international 
human rights treaties and reference to the 
notion by courts and treaty bodies is only in 
its nascent stages. This work needs to gather 
momentum if we are to address the problem.

In this article, I attempt to provide a brief 
introduction to the potential for the right 
to equality and the subsumed right to non-
discrimination to tackle socio-economic dis-
advantage. I am aware that I leave questions 
outstanding and issues remaining for further 
consideration. Further, I do not provide all 
the answers. However, by way of brief intro-
duction to the issue I do the following: first, 
conscious of the dearth of discussion on the 
meaning of “socio-economic disadvantage”, 
I explore its content, with reference to the 
more widely used notion of “poverty”. Sec-
ond, I expound the relationship between 
discrimination and socio-economic disad-
vantage. Third, I provide a brief overview of 
the extent to which socio-economic equality 
is already protected in international human 
rights law. Finally, I explore some of the ways 
in which human rights should be developed, 
both theoretically and in practice, to better 
address socio-economic disadvantage, with a 
particular focus on the rights to equality and 
non-discrimination.   
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1. What is Socio-Economic Disadvantage?

There can be no denying that socio-economic 
disadvantage “is a com plex, multidimension-
al problem” which is difficult to define.5 It is 
therefore unsurprising that in the discourse 
surrounding whether human rights law can 
and/or should protect the socio-economical-
ly disadvantaged, those in favour of its use 
shy away from defining what the term means 
and support for the view that the concept is 
too imprecise to form the basis for legal pro-
tection remains.6 However, “socio-economic 
disadvantage” is not beyond definition. 

Socio-economic disadvantage is closely related 
to the similar and far more commonly used 
term “poverty”. A consideration of the latter 
can help shed light on the former. Like socio-
economic disadvantage, poverty has been 
hotly contested and accused of being impre-
cise, yet it is possible to define it. In his famous 
1979 work Poverty in the UK, Townsend, criti-
cising Orhansky’s view that poverty is a value 
judgement which cannot be verified or demon-
strated, noted that there would be difficulties 
in any approach to defining poverty. However, 
he argued, this did not mean a definition could 
not be objective or distinguished from “social 
or individual opinion”.7 Indeed, Townsend ar-
gued, poverty could be objectively defined in 
so far as it related to relative deprivation.8 The 
important thing was that the definition:

“[s]hould be comprehensive, should 
depend as much as possible on independent 
or external criteria of evaluation, should in-
volve the ordering of a mass of factual data 
in a rational, orderly and informative fash-
ion, and should limit, though not conceal, 
the part played by the value judgement [that 
may also have a role].”9

So it is not fatal for value judgement to play 
some small role in defining the term as 

long as the definition is comprehensive and 
based as far as possible on independent data. 
Townsend summarised poverty as follows:

“Individuals, families and groups in 
the population can be said to be in poverty 
when they lack the resources to obtain the 
types of diet, participate in the activities 
and have the living conditions and amenities 
which are customary, or are at least widely 
encouraged or approved, in the societies to 
which they belong. Their resources are so 
seriously below those commanded by the av-
erage individual or family that they are, in ef-
fect, excluded from ordinary living patterns, 
customs and activities.”10  

Four aspects of his definition are critical for 
our purposes. First, the definition illuminates 
that Townsend’s “poverty” is heavily related 
to a person’s access to resources. It is note-
worthy that other definitions of poverty both 
before and since Townsend’s have adopted a 
definition with an even greater focus on in-
come/material resources than Townsend did, 
with some definitions focusing exclusively on 
income.11 Second, defining a person as living 
in poverty depends on a consideration of their 
deprivation relative to others.12 Third, the 
deprivation is assessed by reference to their 
enjoyment of a number of different things in-
cluding food, living conditions and amenities. 
Fourth, the definition notes that a lack of re-
sources correlates to an exclusion from what I 
will call participation in society. 

The first of these aspects indicates the im-
portant difference between Townsend’s 
poverty and socio-economic disadvantage. 
Socio-economic disadvantage is a broader 
notion than his poverty, encompassing not 
only a person’s access to material resources 
but also their access to social resources.13 As 
the UK government Equalities Office stated, 
when defining the term in 2010, although 
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poverty is the “most important factor” con-
tributing to socio-economic disadvantage, 
socio-economic disadvantage may also be 
“about the complex interplay of factors such 
as health, housing, education, and family 
background, and the resulting lack of ambi-
tions and expectations”.14 Elsewhere, Hepple 
has described the causes of socio-economic 
disadvantage as including a “lack of opportu-
nities for poor per sons to work or to acquire 
education and skills, childhood deprivation, 
disrupted fami lies, inequalities in health and 
poor access to social housing.”15 A detailed 
consideration of all of the factors which con-
tribute to socio-economic disadvantage and 
the creation of a comprehensive list of the 
aspects which make up the definition go be-
yond what is necessary for the purpose of 
this article. In my view Hepple’s summary is 
sufficiently comprehensive for our purposes.

The second, third and fourth aspects of 
Townsend’s poverty definition are common 
to the definition of socio-economic disadvan-
tage. As to the second, to establish whether a 
person is socio-economically disadvantaged, 
an inquiry as to their position relative to oth-
ers is necessary. This is an important point as 
it highlights that, in human rights terms, the 
notion is at the intersection between socio-
economic rights and the right to equality.16 
As Ferraz notes, when it comes to realising 
social rights, “[t]he main problem (…) is not 
insufficiency of resources, but rather ine-
quality of distribution”.17 Furthermore, there 
is a problem to address regardless of wheth-
er the socio-economically disadvantaged in a 
given jurisdiction are or are not to be consid-
ered, in accordance with a current interpre-
tation of international social and economic 
rights, to enjoy those rights.18 The right to 
equality requires that socio-economic dis-
advantage be tackled regardless of whether 
or not the socio-economic rights of all in 
question have been realised (even if there 

is a jurisdiction in which they have). Where 
relative disadvantage continues to impact on 
individuals’ ability to participate fully in so-
ciety, there is still an issue to tackle.19 This is 
one reason why the achievement of equality 
is so important. 

Given this second aspect of the definition, in 
order to identify the socio-economically dis-
advantaged, we must consider what is meant 
by “relative to others”. Of course, its mean-
ing (i.e. how localised a consideration this 
is) can significantly change the nature of the 
inquiry. In formulating his definition of pov-
erty, Townsend was discussing the notion 
in the UK context. For our purposes, given 
that we are using the term in the context of 
human rights obligations – obligations on a 
state – “others” would be other people whose 
human rights the state in question has a re-
sponsibility to protect, respect and fulfil.20  

As to the third, a person’s disadvantage is 
assessed by reference to the enjoyment of 
a number of different things. With the in-
terplay of a wide variety of factors relevant 
to socio-economic disadvantage, and the 
relevance of more than material resources 
to the definition, there are many indicators 
which may be used to measure a person’s 
socio-economic position.21 And there has 
been much debate about the most appropri-
ate indicators.22 The Equalities Review, an 
independent review commissioned by the 
UK Prime Minister to understand long-term 
and underlying causes of disadvantage, 
proposed that “inequalities of outcome” 
be measured in respect of “ten dimensions 
of equality”: longevity; physical security; 
health; education; standard of living; pro-
ductive and valued activities; individual, 
family and social life; participation, influ-
ence and voice; identity, expression and 
self-respect; legal security.23 This is a laud-
ably thorough approach. In order to reach 
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a conclusion as to the extent to which this 
approach is the most comprehensive and 
practically assessable, more work needs 
to be done. Debate as to the indicators and 
the best way of measuring them will inevi-
tably be ongoing as this is a complex issue. 
However, in my view, the fact that valuable 
indicators have both been identified and 
adopted in a wide variety of situations al-
ready indicates that, even if they may thus 
far be imperfect, it is possible to measure 
socio-economic disadvantage. 

As to the fourth, actual or effective exclusion 
from participation in society is a significant 
part of the picture of socio-economic disad-
vantage. For most individuals, such partici-
pation is an important aspect of their per-
sonal fulfilment and is integral to their ability 
to live with dignity. Further, the exclusion of 
the socio-economically disadvantaged from 
participation in decision-making processes 
helps make a cycle of socio-economic disad-
vantage which continues for generation after 
generation a certainty and social mobility no 
more than an aspiration.24

In my view, these elements contribute 
enough content to the notion of “socio-eco-
nomic disadvantage” for the term to be a use-
ful one in law.

2. Socio-Economic Disadvantage and 
Discrimination 

We have discussed the fact that socio-eco-
nomic disadvantage is defined, in part, by a 
person’s relative position to others. There-
fore, it is inherently only present where 
there is inequality. In addition, the relevance 
of discrimination to any discussion of socio-
economic disadvantage is also clear: the two 
phenomena are inseparably intertwined. So-
cio-economic disadvantage is both a basis for 
and a consequence of discrimination. These 

two aspects of the relationship will be con-
sidered in turn.

As to the latter, the fact that socio-economic 
disadvantage often results from discrimina-
tion is relatively well appreciated. There is 
abundant evidence that groups which have 
historically faced and continue to face preju-
dice and discrimination because of a char-
acteristic they share, for example their race, 
gender or disability, are overrepresented 
among the socio-economically disadvan-
taged.25 This is unsurprising. Pervasive dis-
crimination continues to hamper their op-
portunities for employment, and structural 
barriers often impede their access to health-
care and other services. Social structures 
which have been created by overrepresented 
groups to benefit people like them unsurpris-
ingly fail to adequately cater to the needs of 
underrepresented groups. So it is for exam-
ple that, in the majority of cultures around 
the world, women face expectations to be the 
primary child carer in the family and yet are 
faced with workplace environments lacking 
in the flexibility needed to enable them to 
work alongside this presumed responsibil-
ity.26 This, in turn, leaves them more likely 
to be reliant on male family members rath-
er than financially independent and leaves 
them more vulnerable to poverty.  

As to the former, discrimination on the basis 
of a person’s socio-economic disadvantage is 
less understood and remains underexplored. 
This aspect of the relationship speaks to the 
less explored problem that people often face 
prejudice and other discrimination as a re-
sult purely of their socio-economic disadvan-
tage. As the UN Committee on Economic So-
cial and Cultural Rights (CESCR) has stated:

 “A person’s social and economic sit-
uation when living in poverty or being home-
less may result in pervasive discrimination, 
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stigmatisation and negative stereotyping 
which can lead to the refusal of, or unequal 
access to, the same quality of education and 
health care as others, as well as the denial of 
or unequal access to public places.”27 

There is evidence corroborating this state-
ment and identifying that people face direct 
discrimination and prejudice within society 
based solely on their socio-economic status 
or the closely related characteristic, social 
class.28 The problem is particularly acute for 
the poor, socio-economically disadvantaged, 
lower classes, who speak of not only facing 
directly discriminatory prejudice but also of 
being marginalised and underrepresented 
in decision-making processes.29 The latter is 
complex, resulting from a range of structural 
inequalities including policies and practices 
which indirectly favour the more socio-eco-
nomically advantaged. However, it is clearly 
invidious, resulting as it does in a cycle of dis-
advantage. Social mobility (for our purposes, 
the movement of individuals from one socio-
economic group, or class, to another) is still 
an aspiration rather than a reality in most 
states.30 It can only become a reality when 
discrimination on grounds of socio-econom-
ic disadvantage is eradicated.  

So, in my view, the links between the notions 
are undeniable and tackling socio-economic 
disadvantage necessitates tackling discrimi-
nation. With this relationship between socio-
economic disadvantage and discrimination 
considered, it becomes easier to identify the 
gaps in the current protection regime and fo-
cus on the solutions.

3. Socio-Economic Disadvantage and Tra-
ditional Understandings of the Interna-
tional Human Rights Framework

The human rights framework does not pro-
vide explicit protection from socio-economic 

disadvantage. The concept does not fit easily 
within the traditional model of human rights, 
through which the framework and its inter-
pretation have developed.31 As discussed, so-
cio-economic disadvantage is a relative notion 
and assessed by reference to a person’s access 
to material and social resources amongst oth-
er things: addressing it necessitates redistrib-
utive considerations. To require a state to un-
dertake a redistributive exercise is to require 
a state to take certain positive steps. By con-
trast, the emphasis in human rights discourse 
has traditionally been on duties of restraint 
rather than positive duties on the state to take 
action. “[S]ocio-economic inequality has gen-
erally been regarded as a matter of social poli-
cy” rather than law.32 As a result, although the 
human rights framework addresses factors at 
the heart of socio-economic disadvantage, sig-
nificant gaps remain in the protection it pro-
vides. This section explores the rights availa-
ble and their limitations in so far as they relate 
to the issue of socio-economic disadvantage.

Many of the rights contained in the interna-
tional human rights framework have impor-
tant implications for protecting people from 
socio-economic disadvantage. Most notable 
of these are the range of socio-economic 
rights and the rights to equality and non-
discrimination. The International Covenant 
on Economic, Social and Cultural Rights (ICE-
SCR) states that: 

“The ideal of free human beings en-
joying freedom from fear and want can only 
be achieved if conditions are created where-
by everyone may enjoy his economic, social 
and cultural rights, as well as his civil and 
political rights.”33 

It provides for a wide range of social and eco-
nomic rights including the rights to educa-
tion, work, health and an adequate standard 
of living.34 Given that a person’s socio-eco-
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nomic disadvantage is caused, amongst oth-
er things, by a lack of access to the resources 
protected by these rights, their relevance in 
the eradication of socio-economic disadvan-
tage cannot be overstated and they provide 
crucial protection for individuals. 

Article 1 of the Universal Declaration on Hu-
man Rights (UDHR) declares that “[a]ll hu-
man beings are born free and equal in dig-
nity and rights”. All of the substantive human 
rights conventions adopted since the UDHR 
recognise the importance of equality and 
protect every person’s right to be free from 
discrimination. Importantly, Article 2(2) of 
the ICESCR requires that rights under the 
Covenant be realised without discrimination 
against any person. In addition, the Interna-
tional Covenant on Civil and Political Rights 
(ICCPR) also provides a freestanding right to 
equality before the law and non-discrimina-
tion (Article 26) and there has been a prolif-
eration of human rights treaties which pro-
tect the rights of particularly marginalised 
groups and provide crucial non-discrimina-
tion provisions.35 The state’s obligation to 
protect, respect and fulfil a person’s rights 
to equality and non-discrimination applies, 
amongst other things, in relation to the per-
son’s social and economic life.

If revisited, these rights have much to con-
tribute to the eradication of socio-economic 
disadvantage, a fact which will be further 
explored in Part 4. However, they also have 
substantive and practical limitations. By far 
the biggest of these is that, although human 
rights are understood to be interdependent 
and interrelated, in practice, it is rare that 
cases are approached by reference to both 
the socio-economic right at stake and the 
right to non-discrimination. States are not 
explicitly compelled to focus on the eradi-
cation of socio-economic disadvantage and, 
although the ICESCR separately contains an 

obligation to ensure non-discrimination in 
the enjoyment of its rights, there is no ex-
plicit requirement that adjudicators of the 
rights consider the equality or discrimina-
tion implications of any socio-economic 
rights related decision where Article 2(2) is 
not invoked. As a result, decisions enforc-
ing socio-economic rights can, in practice, 
be to the detriment of those who are socio-
economically disadvantaged. In a report for 
the World Bank published in 2012, Gauri and 
Brinks considered the distributive impact of 
socio-economic rights litigation in five coun-
tries and concluded that “only two had pro-
poor distributive impacts (South Africa and 
India), with two being distribution neutral 
(Brazil and Indonesia) and one being ‘sharp-
ly anti-poor’ (Nigeria)”.36 Ferraz, more criti-
cal than Gauri and Brinks in his assessment 
of the impact of health-related jurisprudence 
on the poor in Brazil, has argued that judg-
ments on the right to health in the country 
have actually worsened health inequities.37

Article 2(1) of ICESCR creates a critical sub-
stantive limitation to socio-economic rights 
under the Covenant, declaring that states 
are only obliged to take steps “to the maxi-
mum of [their] available resources, with a 
view to achieving progressively the full real-
isation” of socio-economic rights. As Ferraz 
notes, this wrongly assumes “that resources 
are simply insufficient in most, if not all 
countries in the world, to make the imme-
diate implementation of [socio-economic 
rights] possible”.38 Those interpreting and 
applying socio-economic rights often make 
the same assumption.39 Of course, this as-
sumption has an impact on the implemen-
tation of socio-economic rights in general. 
However, it is particularly problematic from 
the point of view of the rights of the socio-
economically disadvantaged, given the re-
distributive considerations necessary to 
tackle this disadvantage. 
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Often the most apparently resource costly 
cases of socio-economic rights violations are 
those which relate to the protracted poverty 
of a large group within the population of the 
state. In such cases, Article 2(1) and the as-
sumption it implies make it less likely that 
a state will ultimately be obliged to distrib-
ute resources to tackle the issue in question. 
The resource costly nature of such cases also 
makes it less likely that a court will issue a 
“coercive” remedy such as a structural in-
junction in which the state is ordered to take 
specific steps. Whilst there are a few strong 
judgments in such cases, they remain in the 
minority.40 In contrast, judges’ willingness 
to make rulings in cases which do not have 
significant resource implications for the 
state is clearer. Ferraz has criticised the indi-
vidualistic interpretation of socio-economic 
rights by Brazilian judges, stating that this 
interpretation “unduly favours litigants (of-
ten a privileged minority) over the rest of the 
population” and that such litigation “is likely 
to produce reallocation from comprehensive 
programs aimed at the general population to 
these privileged litigating minorities.”41 

The right to non-discrimination is also not 
without its limitations. Although the right 
(in the form in which appears in instruments 
such as the ICESCR and ICCPR) protects peo-
ple from discrimination of any kind – not 
only discrimination on the basis of a number 
of grounds explicitly identified such as race, 
sex and religion but also “any other status” 
– in practice the focus of jurisprudence has 
been on discrimination based on the explic-
itly enumerated grounds. This approach has 
been useful in indirectly tackling the socio-
economic disadvantage of some groups in so 
far as their disadvantage is a consequence 
of one or more enumerated characteristics. 
As discussed, there are clear links between 
some of the enumerated grounds of discrim-
ination and the likelihood that a person is 

socio-economically disadvantaged.42 There 
are many cases in which the right to non-
discrimination on an enumerated ground 
has been applied by courts to the benefit of 
socio-economically disadvantaged people.43 
And in limited instances the link between an 
enumerated ground and socio-economic dis-
advantage has been expressly referenced by 
the court.44

However, as discussed, none of the human 
rights treaties expressly prohibit discrimina-
tion on the grounds of a person’s socio-eco-
nomic disadvantage and there is no consist-
ent recognition of this aspect of discrimina-
tion in jurisprudence.45 Although there has 
been some discussion of “socio-economic 
situation” being an “other status” protected 
by the right, this has been limited.46 So socio-
economic disadvantage as a basis for discrim-
ination is not currently fully addressed either 
explicitly in the right or in the interpretation 
of the right’s reference to “other status”. 

To summarise, traditionally human rights 
have been seen only as resulting in obligations 
of restraint on states, with socio-economic 
inequality seen as having redistributive con-
notations which make it a matter for social 
policy. Whilst socio-economic rights and the 
right to non-discrimination are valuable tools, 
there are some limitations in the ways in 
which they are currently implemented. These 
need to be and can be addressed.

4. Fulfilling the Potential of the Rights to 
Equality and Non-Discrimination 

More needs to be done in order for the hu-
man rights framework to be used effectively 
to address socio-economic disadvantage. 
This requires at least the following interlink-
ing elements: clearer conceptualisation of 
the true nature of human rights obligations 
(in particular in relation to equality), a better 
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use of the international human rights frame-
work that exists and improvements to the 
present framework. In this part, I propose: 
that Fredman’s crucial work Human Rights 
Transformed: Positive Rights and Positive Du-
ties has dealt admirably with the true nature 
of human rights obligations in so far as it ex-
pounds that the positive duties demanded of 
states by human rights have a redistributive 
dimension; that the most important change 
to the way we use the framework is to ensure 
that the rights to equality and socio-econom-
ic rights are never considered in isolation 
when addressing socio-economic matters; 
and that a recognition of the obligation not to 
discriminate on grounds of socio-economic 
disadvantage is one important improvement 
that could be made to the framework. I make 
no attempt to provide an exhaustive list of all 
of the possibilities here.

a) Human Rights Demand Resource Distribution

We have identified that, due to the tradition-
al conception of human rights as imposing 
only negative duties of restraint, matters of 
socio-economic inequality which necessi-
tate resource distribution (and thus a posi-
tive duty on the state) have been viewed as 
matters of social policy rather than law.47 In 
jurisprudence, human rights, including the 
rights to equality and non-discrimination, 
have generally been interpreted through this 
lens of negative duties. And yet, as Fredman 
explains, all human rights give rise to posi-
tive duties as well as duties of restraint. For 
example, the civil and political fair trial and 
liberty rights require states to, amongst oth-
er things, set up and run a suitable judicial 
system to ensure that these rights are pro-
tected. An understanding of the implications 
of positive duties is critical.48 

Fredman has done much to develop this un-
derstanding. She notes that the positive view 

of freedom requires a substantive concep-
tion of equality. It:

“[P]laces a duty on the state to pay 
particular attention to those who are not in 
a position to exercise their rights to the full, 
even if this entails supplying more resourc-
es or providing greater facilitation for those 
individuals than for others not in the same 
category.”49

Socio-economic disadvantage has an in-
vidious effect on a person’s ability to live 
their life to the full and is antithetical to 
full enjoyment of human rights. Properly 
understood, the right to equality requires 
that states pay particular attention to the 
socio-economically disadvantaged and al-
locate more resources if necessary to en-
sure their full enjoyment of their rights. 
There is a much greater need for recogni-
tion of this fact. As Ferraz has pointed out, 
in a “world of plenty” we do not need to shy 
away from the resource implications of en-
forcing equal social rights.50 Theoretically, 
there can be no doubt that human rights 
demand a degree of resource distribution 
and this includes distribution in order to 
eradicate socio-economic disadvantage.51 
Lawyers need to demand, and judges need 
to feel empowered to grant, the remedies 
necessary for a full realisation of the rights 
of the socio-economically disadvantaged, 
even where this demands significant re-
source distribution in states whose plenty 
is controlled by its few.

b) Using Equality and Non-Discrimination in 
Socio-Economic Rights Jurisprudence

As discussed, despite the acknowledge-
ment that rights are interrelated and in-
terconnected, there is no recognised re-
quirement that the equality implications 
of a socio-economic rights related decision 
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be borne in mind. As a result, some socio-
economic rights jurisprudence has been 
assessed to be to the net detriment of the 
socio-economically disadvantaged/poor.52 
If socio-economic rights and the rights to 
equality and non-discrimination continue 
to be considered separately, socio-eco-
nomic disadvantage will remain. Enforcing 
socio-economic rights will not necessar-
ily eradicate socio-economic inequality. 
Equally, without a clearer understanding 
of socio-economic disadvantage as a part 
of the picture of inequality and discrimi-
nation, the pursuit of equality and non-
discrimination will not necessarily result 
in the eradication of poverty. However, if 
these rights cease to be considered in iso-
lation, they can provide some protection 
from socio-economic disadvantage. 

It is noteworthy that the interrelatedness 
of the rights is already beginning to be har-
nessed by lawyers in their litigation strat-
egies and by adjudicators in their judg-
ments. For example, in International Move-
ment ATD Fourth World v France before 
the European Committee of Social Rights, 
the extreme poverty of the Roma families 
evicted from their homes, was a relevant 
fact raised when claiming that their rights 
to housing and freedom from discrimina-
tion under the European Social Charter, 
had been violated.53 Ms da Silva Pimental’s 
socio-economic background was a rel-
evant factor in the violations of her rights 
to healthcare and non-discrimination that 
Brazil was found to have committed by the 
Committee on the Elimination of Discrimi-
nation Against Women.54 After a number 
of big cases in South Africa in which the 
right to equality of the socio-economically 
disadvantaged was highly relevant but not 
claimed, the right formed part of the claim 
in the Treatment Action Campaign case.55 
However, Budlender, a litigator in South 

Africa, explains that it was raised as a “sub-
sidiary claim” in the case and “received lit-
tle attention”.56 He is of the view that those 
litigating socio-economic rights cases in 
South Africa should have picked up the sig-
nificance of the right to equality sooner.57 
Overall, in all jurisdictions, it remains the 
case that the socio-economic rights and the 
right to equality and non-discrimination 
tend to be considered in isolation. When 
they are considered together, litigators 
and/or judges do not always go far enough 
in their strategy or reasoning. We must 
build on these beginnings.

c) Prohibiting Discrimination On Grounds of 
Socio-Economic Disadvantage

One potentially useful development to the 
current framework would be the recognition 
of the right to be free from discrimination 
on grounds of socio-economic disadvantage. 
As discussed, none of international human 
rights treaties do this explicitly. However, 
there is room to develop the argument that 
socio-economic disadvantage is an “other 
status” for the purpose of anti-discrimina-
tion protection and the development of this 
argument is to be strongly encouraged.

There have already been some positive 
steps in this direction when, on rare occa-
sions, “other status” has been interpreted 
to encapsulate discrimination on grounds 
of socio-economic disadvantage, poverty 
or similar concepts. In its general comment 
on non-discrimination in economic, social 
and cultural rights, the CESCR states that 
“[i]ndividuals and groups of individuals 
must not be arbitrarily treated on account 
of belonging to a certain economic or social 
group or strata within society”.58 On this 
basis it has declared that “economic and 
social situation” is an “other status” under 
Article 2(2) ICESCR and so is a ground on 
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which states should prohibit any discrimi-
nation.59 In addition, there have been a lim-
ited number of findings by national and re-
gional courts of discrimination on grounds 
of poverty, homelessness or other grounds 
which are very closely associated with of 
socio-economic disadvantage.60 But this is 
not enough. 
 
Some are concerned about the prolifera-
tion of grounds of discrimination and do 
not believe it is the correct approach. In my 
view, it is one part of the correct approach. 
As Fredman has said, “anti-discrimination 
law is necessarily a response to particular 
manifestations of inequality”.61 This makes 
it reactive in nature. Anti-discrimination 
laws are only effective “if they are moulded 
to deal with the types of inequalities which 
have developed in the society to which 
they refer”.62 This need for evolution has 
been accommodated in the formulation of 
the right to non-discrimination in inter-
national human rights instruments, with 
the reference to a non-exhaustive list of 
protected grounds, meaning the right can 
accommodate our evolving understanding 
of discrimination.63 Of course, a proactive 
as well as reactive approach is required 
to fully understand and respond to socio-
economic disadvantage. As Fredman has 
identified: “[t]he demarcation between 
distributive and status inequality has be-
come increasingly problematic” as “there 
are important interrelationships between 
the two kinds of inequality.”64 Accordingly, 
securing the right to non-discrimination, 
with its focus on status inequality, is only 
one aspect of the struggle. But it is an im-
portant aspect. Socio-economic disadvan-
tage is not a new phenomenon but our 
understanding of it and its impact on in-
dividual dignity has developed over time. 
We must ensure that our interpretation of 

the right to non-discrimination responds 
to the indisputable evidence of massive 
socio-economic inequality both globally 
and nationally. To do this, we must recog-
nise that the right protects people from 
discrimination on grounds of their socio-
economic disadvantage. Developing our 
understanding of the right to non-discrim-
ination in this way provides a useful in-
terim step in the longer term goal of fully 
addressing distributive inequality through 
human rights law.

Conclusion

Serious measures to address the current 
reality of extreme socio-economic inequal-
ity have long been overdue. Socio-econom-
ic disadvantage is, in large part, a problem 
of discrimination both on the traditionally 
enumerated grounds and also because of a 
person’s socio-economic status. The situ-
ation is perpetuated by laissez-faire at-
titudes both amongst governments (who 
focus on individual autonomy and hope 
that everyone will be able to look after 
themselves) and amongst the judiciary 
(who consider resource distribution to be 
a matter of social policy, beyond the remit 
of their authority and to be left to the gov-
ernment). Human rights can be a powerful 
tool. They have already done much to ad-
dress discrimination which results in so-
cio-economic disadvantage for groups such 
as women and racial minorities. However, 
the framework needs closer attention and 
those of us relying on human rights need 
to develop new and better ways of using 
them, if we are to satisfactorily represent 
the poor. If we pursue these developments, 
we may make great inroads into tackling 
socio-economic disadvantage and contrib-
uting to a community in which all can live 
in dignity.
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