Brazil: Step-by-Step Guide

Race discrimination in the field of employment

This document outlines the steps to present a claim on racial discrimination in the field of
employment in Brazil. It is divided in three parts. Part [ covers both the national and the
international legislation on the topic. Part Il describes national and international procedures.
Part III highlights the major judicial decisions on race discrimination in the field of
employment.

We are grateful to Covington & Burling LLP for preparing this document on a pro bono basis.
Their contribution is extremely relevant to disseminating information on equality and anti-
discrimination laws.

This document was last updated in October 2009.

ES

This publication is designed to provide accurate information in regard to the subject matter covered,
but does not constitute legal advice. It is distributed with the understanding that the publisher is not
engaged in rendering legal, accounting or other professional services. If legal advice or other expert
assistance is required, the service of an attorney or other competent professional person should be
sought. While every attempt has been made to provide accurate information, neither the author nor
the publisher can be held accountable for any error or omission.

I Legislation

Basis

There are two primary sources of legislation on racial discrimination within Brazil -
domestic and regional/international.

1. Domestic Legislation

Within domestic law, discrimination on racial grounds is made unlawful by (i) the
Constitution of the Federative Republic of Brazil, which provides that racism is a non-bailable
crime, with no statute of limitations; (ii) Law No. 7,716/89, which defines the crimes
resulting from race, color and other type of discrimination and sets forth their respective
punishments; (iii) the Brazilian Penal Code, which provides that the crime of slander (injtria)
shall be aggravated if the offense consists of defamatory statements alluding to race, color,
ethnic group, religion, origin or to the fact that the person is elderly or has physical
disabilities (injtria racista or racist defamation or actionable words); and (iv) Law No.
9,455/97, which provides that the penalty applicable to the crime of torture shall be
aggravated if it involves racial or religious discrimination.
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In the specific field of employment, discrimination on racial grounds is made unlawful by (i)
Law No. 9,029/95, which prohibits the adoption of any form of discrimination in connection
with the general access to employment; and (ii) Decree-Law No. 5,452/43 - Consolidation of
Labor Laws, which prohibits several discriminatory acts in connection with the employment
of women workers.

Making out a claim for race discrimination in employment under domestic law

Under domestic law, three types of claims can be made in connection with race
discrimination in employment: (i) public criminal action, available in the event the employee
was the victim of the crime of racism, (ii) private criminal action, available in the event the
employee was the victim of the crime of racist defamation (injiria racista), and (iii) civil
complaint for moral damages in any case where the employee has suffered discrimination in
employment that is protected by law.

A) Public Criminal Action - Crime of Racism!

The crime of racism provided for in the Constitution of the Federative Republic of Brazil and
Law No. 7,716/89 can be prosecuted by the Public Prosecutors’ Office through a public
criminal action (called dentincia in Brazil).

The Public Prosecutors Office needs to be informed of the occurrence of the alleged
discriminatory act in order to decide whether the elements required for the crime of racism
are present and, if so, to file the dentincia with the competent Court. For that reason, the
victim should, upon occurrence of the alleged discriminatory act, go to the closest Police
Station or to the Public Prosecutors Office to report the alleged crime.

If the victim reports the alleged crime to a Police Station, a police officer will prepare an
incident report and, if deemed necessary, initiate a police inquiry to further investigate the
alleged crime. As part of this process, the Public Prosecutors Office will be informed of the
alleged crime and will decide whether or not to file the dentincia. The victim can also report
the incident directly to the Public Prosecutors Office, which could immediately file the
dentincia or, if more information or evidence is deemed needed, request that a police inquiry
be initiated to investigate further the alleged crime.

The victim has little control over a public criminal action, but is allowed to file a private
criminal action (called queixa-crime in Brazil) with the competent Court in the event that the
Public Prosecutors Office does not take action (i.e., close the case or file the deniincia) within
the time-frame set forth in Article 46 of the Brazilian Code of Criminal Procedure (i.e., 5 days
from receipt of information/police inquiry if the offender is in jail and 15 days otherwise).
The victim has to file the queixa-crime within 6 months from the end of the time-frame

1 Although the crime of racism is broadly defined to include the practice, the inducement or the
incitement of discrimination or prejudice on the basis of race, color, ethnic group, religion or national
origin, this guide has focused only on the discrimination or prejudice suffered in the context of
employment on the basis of race, color or ethnic group.



outlined above? and needs to be represented by a lawyer. The competent Judge may, upon
request of the victim who declares himself/herself poor, assign a court-appointed lawyer to
legally represent the victim in connection with the queixa-crime3. Upon filing of the queixa-
crime, the Public Prosecutors Office can (i) make amendments to the queixa-crime; (ii) reject
the queixa-crime and present a dentincia in substitution thereof; (iii) intervene in all aspects
of the criminal action; (iv) present evidence; (v) file the applicable remedies; and (vi) at any
time, in case of negligence of the victim, regain control of the criminal action*.

To make a claim for the crime of racism in the context of employment under Law No.
7,716/89, the Public Prosecutors’ Office or the victim, as the case may be, needs to satisfy the
following steps:

STEP 1 - Show that the treatment in question is discriminatory on grounds of race, color or
ethnic group® and that it involves an act of segregationism®.

STEP 2 - Show that the offender had the intent to discriminate.

STEP 3 - Show that the discriminatory act falls within the scope of Law No. 7,716/89.

If these grounds can be made out, then the Public Prosecutors Office or the victim, as the case
may be, can show that the victim had been unlawfully discriminated against. How a claim can
be made is dealt with in further detail below.

STEP 1 - Discriminatory treatment on grounds of race, color or ethnic group involving
an act of segregationism

Law 7,716/89
Law 7,716/89 applies to crimes resulting from discrimination or prejudice by
reason of race, color, ethnic group, religion or national origin.

Definition of Racism

The term racism is not legally defined. The definition of racism was exhaustively
discussed in a decision given by Brazil's Federal Supreme Court regarding the
publication of a book that allegedly contained terms inciting discrimination and
prejudice against the Jewish community’. The majority decision issued by

Z Article 103 of the Brazilian Penal Code and Article 38 of the Brazilian Code of Criminal Procedure.

3 Law No. 1,060, published on February 5, 1950.

4 Article 29 of the Brazilian Code of Criminal Procedure.

5 As mentioned in footnote 1, although the crime of racism is broadly defined to include the practice,
the inducement or the incitement of discrimination or prejudice on the basis of race, color, ethnic
group, religion or national origin, this guide has focused only on the discrimination or prejudice
suffered in the context of employment on the basis of race, color or ethnic group.

6 As used in this guide, the terms “segregationism”, “segregationist” and “segregate” do not strictly

mean the act or intention to physically separate one group of people from another, but rather have the
broader meaning of a person’s orientation in favor of people from one particular race, color or ethnic
group through acts that aim to deny or hinder the free exercise of rights by a person on the basis of
such person’s color, race or ethnic group.

7 Werner Cantalicio Jodo Becker e Outra v. Sigfried Ellwanger; Habeas Corpus No. 82.424-2.
http://www.stf.jus.br/portal /processo/verProcessoAndamento.asp?numero=82424&classe=HC&ori

em=AP&recurso=0&tipoJulgamento=M



Brazil’'s Federal Supreme Court stated that as a result of the mapping of the
human genome, there are no scientific distinctions among men, regardless of
differences of skin color, eyes shape, height, hair or any other physical
characteristics; all men belong to the human race and there are no biological
differences between humans. The division of men in races is actually a result of a
social-political process, which in turn arose out of human intolerance to certain
groups of people. Racial discrimination and prejudice are consequences of such
process.

According to the decision, racism exists when any distinct group of people that
could be differentiated by specific cultural or physical characteristics is
discriminated against with a segregationist intent. The decision further
highlighted the ratification by Brazil of several different multilateral treaties and
agreements that strongly reject any type of racial discrimination, including any
distinction among men resulting from restrictions or preferences on grounds of
race, color, religion, descendancy or national or ethnic origin inspired on the
alleged superiority of one group of people over another, of which xenophobia, the
phobia of black people, the phobia of Islamic people and anti-Semitism are
examples.

Racism v. Racist Defamation

According to several judicial decisions, the crime of racism occurs when the
discriminatory act against the victim is the result of prejudice of the offender
against a specific group of people on the basis of race, color, ethnic group, religion
or national origin. The crime of racism then involves an act of segregationism and
not an offense specifically directed to the victim as a person. The crime of racist
defamation (injuria racista), on the other hand, constitutes an offense to the
“subjective” honor of the victim through the use of words that relate, for example,
to the victim'’s race, color, religion, origin or ethnic group and that aim exclusively
to offend the victim.

Some expressions commonly used in Brazil that could indicate the practice of the
crime of racism are “servico de preto” (referring to services performed by a black
person), “caca de negro” (nigger’s shit, referring to acts of a black person), “sé
podia ser preto” (could only be black). Some terms that could indicate the
practice of the crime of racist defamation are “negro sapo” (black frog), “negro
f.d.p.” (nigger s.0.b.) and other expressions that more clearly show an intent of the
offender to offend the “subjective honor” of the victim and that do not necessarily
result from prejudice of the offender against a group of people as a whole.

If it is not clear whether the alleged crime can be classified as racism or racist
defamation, the victim shall make sure that he/she files the private criminal
action (queixa-crime) alleging the crime of racist defamation within the relevant
statute of limitations (see subsection 1.B) below). Often, the victim only reports
the events to the Police Station and does not file the private criminal action. If the
crime committed is considered by the relevant Judge to be the crime of racist
defamation instead of the crime of racism, then the victim will most likely have
lost the right to file the queixa-crime by the time such decision is issued.



STEP 2 - Intent to Discriminate

Need to Prove Intent to Discriminate

According to Article 18 of the Brazilian Penal Code, a crime can be classified in
two types: (i) doloso: when the offender has the intention to commit the crime or
assumes the risks of committing it, and (ii) culposo: when the offender commits
the crime as a result of his/her negligence, imprudence or malpractice. Unless
explicitly provided by law, no one can be charged of a crime if such person did not
have the intent nor assumed the risks of committing such crime. Since Law No.
7,716/89 does not allow for punishment for the crime of racism that results from
negligence, imprudence or malpractice of the offender, the Public Prosecutors’
Office or the victim, as the case may be, needs to prove the intent of the offender
to commit such crime or the assumption by the offender of the risks of
committing such crime.

This is one of the main issues preventing punishment of offenders in cases
involving allegations of the existence of the crime of racism, since the offender
often insists that he/she did not have the intent to discriminate, i.e., that there
was a misunderstanding, and it is sometimes hard for the Public Prosecutors
Office or the victim, as the case may be, to prove the contrary.

STEP 3 - Discriminatory Treatment under Law No. 7,716/89

Discrimination in General
Article 20 prohibits the practice, inducement or incitement of discrimination or
prejudice on the basis of race, color, ethnic group, religion or national origin.

Advertisements

Paragraph 2 of Article 20 aggravates the penalty provided for any of the crimes
described in the main section of Article 20 if such crime is committed trough the
use of mass media or publications of any nature. In connection with employment,
this crime is generally perpetrated through the posting of job offer
announcements indicating a preference for persons of a specific race, color, etc.

Public Employment

Article 3 prohibits preventing or hindering access of any person who is duly
qualified to any position in the Direct or Indirect Public Administration as well as
in any public service concessionaires (government contractors) for reasons of
discrimination or prejudice on grounds of race, color, ethnic group, religion or
national origin.

Private Employment

Article 4 prohibits denying or hindering employment in a private company for
reasons of discrimination or prejudice on grounds of race, color, ethnic group,
religion or national origin.



B) Private Criminal Action - Crime of Racist Defamation (Injuria Racista)?

The crime of racist defamation (injtria racista) provided for in Article 140, Paragraph 3, of
the Brazilian Penal Code can only be prosecuted through a private criminal action (queixa-
crime) by the victim or his/her designated representative.

The victim or his/her designated representative, as the case may be, has to file the queixa-
crime directly with the competent Court within the applicable statute of limitations, i.e., 6
months from the date the victim or his/her designated representative obtained knowledge of
the person who committed the crime which in the case of racist defamation generally
coincides with the date of the offense. The victim or his/her designated representative needs
to be represented by a lawyer to file the queixa-crime. The competent Judge may, upon
request of the victim who provides evidence of poverty, assign a court-appointed lawyer to
legally represent the victim in connection with the queixa-crime??.

To make a claim for racist defamation in the context of employment under Article 140,
Paragraph 3, of the Brazilian Penal Code, the victim or his/her legal representative, as the
case may be, needs to satisfy the following steps:

STEP 1 - Show that the treatment in question is discriminatory on grounds of race, color or
ethnic group and that it involves an offense to the “subjective honor” of the victim.
STEP 2 - Show that the offender had the intent to discriminate.

If these grounds can be made out, then the victim or his/her designated representative, as

the case may be, can show that the victim had been unlawfully discriminated against. How a
claim can be made is dealt with in further detail below.

STEP 1 - Discriminatory treatment on grounds of race, color or ethnic group affecting
the “subjective honor” of the victim

Article 140, Paragraph 3, of Brazilian Penal Code

8 Although the crime of racist defamation is broadly defined to include defamatory statements alluding
to race, color, ethnic group, religion, origin, or to the fact that the person is elderly or physically
handicapped, this guide has focused only on the defamatory statements alluding to race, color or
ethnic group.

9 Article 103 of the Brazilian Penal Code and Article 38 of the Brazilian Code of Criminal Procedure.

10 Article 32 of the Brazilian Code of Criminal Procedure. The benefit of having a court-appointed
lawyer is generally granted to persons who can provide evidence that his/her economic situation does
not allow him/her to file a complaint without compromising his/her sustenance or the sustenance of
his/her family.



The crime of racist defamation (injiria racista) consists of defamatory statements
alluding to race, color, ethnic group, religion, origin, or to the fact that the person
is elderly or has physical disabilities.!!

Racism v. Racist Defamation

As explained above in connection with the crime of racism, the crime of racist
defamation (injuria racista) constitutes an offense to the “subjective” honor of the
victim through the use of words that relate, for example, to the victim’s race,
color, or ethnic group and that aim to exclusively offend the victim. It is different
from the crime of racism in the sense that the crime of racism involves an act of
segregationism and not an offense specifically directed to the victim as a person.
See subsection 1.A) above for a more detailed explanation on the differences
between the crime of racism and the crime of racist defamation.

As also noted above, if it is not clear whether the crime can be classified as racism
or racist defamation, the victim shall make sure that he/she files the private
criminal action (queixa-crime) alleging the crime of racist defamation within the
relevant statute of limitations. Often, the victim only reports the events to the
Police Station and does not file the private criminal action. If the crime
committed is considered by the relevant Judge to be the crime of racist
defamation instead of the crime of racism, then the victim will most likely have
lost the right to file the queixa-crime by the time such decision is issued.

STEP 2 - Intent to Discriminate

Need to Prove Intent to Discriminate

As explained above in connection with the crime of racism, unless explicitly
provided by law, no one can be charged of a crime if such person did not have the
intent nor assumed the risks of committing such crime. Since Article 140 of the
Brazilian Penal Code does not allow for punishment for the crime of racist
defamation that results from negligence, imprudence or malpractice of the
offender, the victim or his/her designated representative, as the case may be,
needs to prove the intent of the offender to commit such crime or the assumption
by the offender of the risks of committing such crime.

As in the case of the crime of racism, this is also one of the main issues preventing
punishment of offenders in cases involving allegations of the existence of the
crime of racist defamation, since the offender often insists that he/she did not
have the intent to discriminate, i.e., that there was a misunderstanding, and it is
sometimes hard to prove the contrary.

C) Civil Complaint for Moral Damages - Labor and Civil Courts

11 As mentioned in footnote 8, although the crime of racist defamation is broadly defined to include
defamatory statements alluding to race, color, ethnic group, religion, origin, or to the fact that the
person is elderly or physically handicapped, this guide has focused only on the defamatory statements
alluding to race, color or ethnic group.



In addition to taking the necessary actions to provide the Public Prosecutors Office with the
information needed for filing the dentincia in the case of an alleged crime of racism, or to file
the queixa-crime in the case of an alleged crime of racist defamation, as the case may be, the
victim of racial discrimination in connection with employment has the following options
under domestic law: (i) file a complaint with a Labor Court seeking moral damages related to
the racial discrimination allegedly suffered during the term of his/her employment; (ii)
request enforcement in a regular Civil Court of the decision given by the Criminal Court
regarding the crime of racism or the crime of racist defamation, as the case may be, seeking
moral damages for the harm suffered in connection therewith; or (iii) file a complaint with a
regular Civil Court seeking moral damages for the harm suffered in connection with the
alleged crime of racism or with the alleged crime of racist defamation!2.

The indemnification for moral damages is provided for in Article 5, subclauses V13 and X4, of
the Constitution of the Federative Republic of Brazil. Article 483, subclause (e)!5, of Decree-
Law No. 5,452/43 - Consolidation of Labor Laws, also provides for the payment of
compensation for damages suffered by the employee in connection with any act detrimental
to his/her honor and good reputation made by the employer or by a representative of the
employer. In any of the options described above, the victim needs to prove the facts that
originated the moral damages and the chain of causation, i.e., the causal connection between
the discriminatory acts and the alleged moral damages suffered by the victim. There is no
need to prove, however, the actual moral damages suffered, which can be presumed by the
relevant Judge.

The complaint presented at a regular Civil Court can be filed against the individual offender
or against the actual employer and can be suspended until final judgment of the
corresponding criminal case, if any, is rendered. The award for moral damages with respect
to both (ii) and (iii) above shall be fixed based on the minimum amount, if any, determined
by the criminal Judge to compensate the victim for the harm suffered in connection with the
crime of racism or with the crime of racist defamation, as the case may be, or be determined
by the relevant Judge based on the circumstances of the case. In the event the victim can
provide evidence of poverty, he/she can request the Public Prosecutors Office to seek
enforcement of the decision given in the criminal case or to file the corresponding civil
complaint. These two legal procedures are governed by Articles 63 to 68 of the Brazilian
Code of Criminal Procedure.

12 Although Article 114 of the Constitution of the Federative Republic of Brazil provides that Labor
Courts shall decide on complaints for damages that arise out of an employment relationship, there are
still some cases being filed with regular Civil Courts, especially when directed to the individual
offender and not to the actual employer. In certain cases, the Civil Judge will direct the case to a Labor
Court.

13 Article 5, subclause V, provides that the right of reply is ensured, in proportion to the offense, as well
as compensation for material or moral damages or for damages to the image.

14 Article 5, subclause X, provides that the privacy, private life, honor and image of persons are
inviolable, and the right to compensation for material or moral damages resulting from their violation
is ensured.

15 Article 483, subclause (e), provides that the employee shall be entitled to consider his contract
canceled and claim the compensation due if the employer or a representative of the employer commits
any act detrimental to the honor and good reputation of the employee or of a member of the
employee's family.



The jurisdiction of Labor Courts to decide on complaints seeking moral damages related to
racial discrimination suffered during the term of the victim’s employment is established in
Article 114, subclause V], of the Constitution of the Federative Republic of Brazil. In order to
make such a claim, the victim needs to satisfy the following steps:

STEP 1 - Show that the treatment in question is discriminatory on grounds of race, color or
ethnic group as provided for in Law No. 9,029/951¢; Decree-Law No. 5,452/43 -
Consolidation of Labor Laws; Law No. 7,716/89; or Article 140, Paragraph 3, of
the Brazilian Penal Code.1”

STEP 2 - Show that the discriminatory treatment is connected with employment.

If these grounds can be made out, then the victim can show that he/she had been unlawfully
discriminated against. How a claim can be made is dealt with in further detail below.

STEP 1 - Discriminatory Treatment on Grounds of Race, Color or Ethnic Group

Law No. 9,029/95 - Access to Employment and its Continuity

Article 1 prohibits the adoption of any discriminatory or limiting practice in
connection with access to employment, or its continuity, by reason of sex, origin,
race, color, marital status, family status or age.

Law No. 9,029/95 - Disruption of Employment

Article 4 provides that disruption of an employment relationship on the basis of a
discriminatory act under the terms of Law No. 9,029/95 gives the employee the
right to opt between (i) his/her readmission to work and the receipt of an
amount equivalent to his/her salary for the period during which he/she was
terminated, or (ii) the receipt of twice the amount equivalent to his/her salary for
such period.

Decree-Law No. 5,452/43 - Protection of Women Workers
Advertisements
Article 373-A, subclause I, prohibits publishing job offer announcements that
contain any reference to sex, age, color or family status, except when the
nature of the activities to be performed clearly requires such reference.

Access to Employment or its Continuity

Article 373-A, subclause II, prohibits denying employment or promotion or
causing dismissal from employment by reason of sex, age, color, family status
or pregnancy, except when the nature of the activities to be performed are
clearly incompatible with employment of the relevant person.

16 Article 3 of Law No. 9,029/95 provides that violation of such law may result in administrative fines
equivalent to ten times the higher salary paid by the employer (plus 50% in case of recidivism) and
prohibition from obtaining any loan or financing with official/governmental financial institutions.

17 Although the relevant statutes are broader in scope and apply to situations involving discrimination
or prejudice on grounds of race, color, ethnic group, national origin, religion, sex, marital status, age,
family status, etc., this guide has focused only on the discriminatory acts alluding to race, color or
ethnic group.



Compensation, Professional Formation and Professional Development
Article 373-A, subclause IlII, prohibits taking into account sex, age, color or
family status as a determinative factor in establishing compensation,
professional formation and opportunities for professional development.

Entrance Exams

Article 373-A, subclause V, prohibits restricting access or otherwise adopting
subjective criteria to accept registration or approval in entrance exams, in
private companies, by reason of sex, age, color, family status or pregnancy.

Law No. 7,716/89 and Article 140, Paragraph 3, of Brazilian Penal Code
Please see description of Public Criminal Action and Private Criminal Action in
subsections I.A) and 1.B) above for details.

STEP 2 - Connected with Employment

Employment

The jurisdiction of Labor Courts to decide on complaints seeking moral damages
suffered in connection with employment extends to any labor relationship
existing between the relevant parties, which includes not only an employment
relationship where there is an actual employer, but also more generic labor
relationships such as of a freelance worker, a service provider, a temporary
worker, etc.

Vicarious Liability

If the racial discrimination is a result of an act of an employee or a representative
of the employer towards the victim during the performance of their respective
professional activities, then the employer could also be held responsible whether
or not such employer had approved or were aware of the discriminatory act.
Labor Courts have recognized that the employer can be held liable as a result of
its fault in eligendo, i.e., fault in selecting the relevant person to work as its
employee or representative and fault in vigilando, i.e., fault in supervising its
employee or representative during the performance of their professional
activities.

In that case, the complaint could be either directed to the individual offender or
the actual employer or to both of them. Under certain circumstances, the
employer may have a defense if it can prove that it took such steps as were
reasonably practicable to prevent the employee or the representative in question
from committing the discriminatory act.

2. Regional and International Legislation
Brazil ratified the following different international and regional multilateral treaties and

documents that contain provisions aiming to protect the rights to equality and anti-
discrimination, including in connection with employment:

10



(i) International Convention on the Elimination of All Forms of Racial
Discrimination (the “Racism Convention”), which aims to eliminate all forms of
racial discrimination and promote the understanding among all races -
http://www?2.ohchr.org/english/law/cerd.htm;

(ii) Convention concerning Discrimination in Respect of Employment and
Occupation / C111, which aims to eliminate discrimination in the field of
employment and occupation - http://www.ilo.org/ilolex/english/convdisp1.htm;

(iii) Convention concerning Basic Aims and Standards of Social Policy / C117,
which contains certain social policies proposals to promote the well-being and
development of population - http://www.ilo.org/ilolex/english/convdisp1.htm;

(iv) Employment Policy Convention / C122, which contains certain proposals
with regard to employment policies -
http://www.1lo.org/ilolex/english/convdisp1.htm;

(v) Employment Promotion and Protection against Unemployment / C168, which
contains certain proposals with regard to employment promotion and protection
against unemployment - http://www.ilo.org/ilolex/english/convdisp1.htm;

(vi) Charter of the Organization of American States, which contains the rules
governing the Organization of American States -
http://www.oas.org/juridico/English/charter.html;

(vii) American Declaration of the Rights and Duties of Man, which is a regional
human rights instrument aiming to protect the rights of man -
http://www.cidh.oas.org/Basicos/English/Basic2.American%20Declaration.htm;

(viii) American Convention on Human Rights / Pact of San José, Costa Rica (the
“American Convention”), which is a regional human rights instrument aiming to
consolidate a system of personal liberty and social justice based on respect for the
essential rights of man - http://www.oas.org/juridico/English/treaties/b-32.html;

(ix) Additional Protocol to the American Convention on Human Rights in the Area
of Economic, Social and Cultural Rights / Protocol of San Salvador, which is a
regional human rights instrument aiming to protect second-generation rights in
the economic, social, and cultural spheres -
http://www.oas.org/juridico/English/treaties/a-52.html;

(x) Charter of the United Nations, which contains the rules governing the United
Nations - http://www.un.org/en/documents/charter/;

(xi) Universal Declaration of Human Rights, which is an international human
rights instrument aiming to secure the effective recognition and observance of
certain human rights - http://www.un.org/en/documents/udhry/;

11



(xii) International Covenant on Civil and Political Rights, which is an international
human rights instrument aiming to protect the civil and political rights of
individuals - http://www?2.ohchr.org/english/law/ccpr.htm; and

(xiii) International Covenant on Economic, Social and Cultural Rights, which is an
international human rights instrument aiming to protect the economic, social and
political rights of individuals - http://www?2.ohchr.org/english/law/cescr.htm.

Some of the international and regional multilateral treaties and documents listed above
provide for instruments that allow individuals or nongovernmental entities to complain
about the violation by a State Party of the human rights contained in such treaties and
documents.

The Charter of the Organization of American States, the American Declaration of the Rights
and Duties of Man, the American Convention and the Additional Protocol to the American
Convention on Human Rights in the Area of Economic, Social and Cultural Rights (Protocol of
San Salvador), among other instruments, contain principles that guide the Inter-American
system for the promotion and protection of human rights, of which the Inter-American Court
of Human Rights!® and the Inter-American Commission on Human Rights (the
“Commission”)!9 are part.

Brazil recognized the binding jurisdiction of the Inter-American Court of Human Rights on all
matters relating to the interpretation or application of the American Convention through
Decree No. 89, published on December 3, 1998. Only the State Parties to the American
Convention on Human Rights and the Commission can submit a case to the Inter-American
Court of Human Rights.

Brazil also accepted the competence of the Commission to take actions on petitions filed by
any person or group of persons, or any nongovernmental entity legally recognized in one or
more member states of the Organization of American States, containing denunciations or
complaints of violation of the American Convention by a State Party20. Brazil, however, has
not yet recognized the competence of the Commission to take action with respect to
communications in which a State Party alleges that another State Party has committed a
violation of a human right set forth in the American Convention??.

18 For more information on the Inter-American Court of Human Rights, see Articles 52 to 69 of the
American Convention, the Statute of the Inter-American Court of Human Rights
(http://www.cidh.oas.org/Basicos/English /Basic19.Statute%200f%20the%201A%20Court.htm) and
the Rules of Procedure of the Inter-American Court of Human  Rights
(http://www.cidh.oas.org/Basicos/English /Basic20.Rules%200f%20Procedure%200f%20the%20Co
urt.htm).

19 For more information on the Inter-American Commission on Human Rights, see Articles 34 to 51 of
the American Conventlon the Statute of the Inter American Commission on Human Rights

(http: 20the%20Commission.htm) and
the Rules of Procedure of the Inter-American Commlsswn on Human Rights
(http://www.cidh.oas.org/Basicos/English /Basic18.Rules%200f%20Procedure%200f%20the%20Co
mmission.htm).

20 Article 44 of the American Convention.

2! Article 45 of the American Convention.
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In connection with the Racism Convention, Brazil recognized the competence of the
Committee on the Elimination of Racial Discrimination (the “Committee”)?2 to examine
complaints from State Parties alleging violation of the Racism Convention by another State
Party and, under Article 14 of the Convention?3, to receive and consider communications
from individuals or groups of individuals within its jurisdiction claiming to be victims of a
violation by a State Party of any of the rights set forth in such Racism Convention. According
to information obtained in the website of the Office of the High Commissioner of Human
Rights of the United Nations, as of September of 2009, no individual complaint against Brazil
has been presented to the Committee for analysis.

Brazil has not yet recognized (i) the competence, under Article 41 of the International
Covenant on Civil and Political Rights, of the Human Rights Committee to receive and
consider communications from a State Party claiming that another State Party is not fulfilling
its obligations under such Covenant; nor (ii) the competence of the Human Rights Committee
under the First Optional Protocol to the International Covenant on Civil and Political Rights2#
to receive and consider communications from individuals subject to its jurisdiction who
claim to be victims of a violation by a State Party to the Protocol of any of the rights set forth
in the Covenant.

In addition, the United Nations General Assembly adopted, on December 10, 2008, the
Optional Protocol to the International Covenant on Economic, Social and Cultural Rights?s,
which allows State Parties to the International Covenant on Economic Social and Cultural
Rights to recognize the competence of the Committee on Economic, Social and Cultural Rights
to receive and consider (i) complaints by or on behalf of individuals or groups of individuals
claiming to be victims of a violation of any of the economic, social and political rights set forth
in the Covenant, and (ii) communications to the effect that a State Party claims that another
State Party is not fulfilling its obligations under the Covenant. This Optional Protocol was
opened for signature at a signing ceremony held on September 24, 2009 during the 2009
Treaty Event at the United Nations headquarters in New York. As of October of 2009, Brazil
has not yet signed the Optional Protocol .

A) Inter-American Commission on Human Rights

To make a claim for racial discrimination in connection with employment at the Commission,
the following steps have to be satisfied:

22 For more information on the Committee on the Elimination of Racial Discrimination, see Articles 8
to 16 of the Racism Convention and the Rules of Procedure of the Committee on the Elimination of All
Forms of Racial Discrimination
(http://www.unhchr.ch/tbs/doc.nsf/898586b1dc7b4043c1256a450044f331/cb35dcd69alb52a380
2564ed0054a104/$FILE/ROP En.pdf)

23 Brazil has recognized the competence of the Committee on the Elimination of Racial Discrimination
to receive and consider communications from individuals or groups of individuals through Decree No.
57, published on April 26, 2002.

24 For more information, see http://www?2.ohchr.org/english /law/ccpr-one.htm.

25 For more information, see http://www2.ohchr.org/english /bodies/cescr/docs/A-RES-63-117.pdf.
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STEP 1 - Show that the relevant State Party - Brazil - has violated one or more of the relevant
provisions of the American Convention?2e.
STEP 2 - Show that domestic remedies have been exhausted or that an exception applies.

In addition, the complaint must not be pending before any other international proceeding,
such as the Committee on the Elimination of Racial Discrimination.

If these grounds can be made out, then the claimant can show that the American Convention
has been violated by Brazil regarding racial discrimination in connection with employment.

How a claim can be made is dealt with in further detail below.

STEP 1 - Violation of a Relevant Provision of the American Convention

Below are the relevant provisions of the American Convention that could be
violated in a case involving racial discrimination in connection with employment.
Most of the provisions listed below do not directly relate to racial discrimination
in connection with employment, but can be violated when the State Party does
not provide sufficient instruments or protections that would allow the victim to
have his/her rights to equality and non-discrimination in the area of employment
protected.

The two petitions that have been filed with the Commission as of October of 2009
alleging violation by Brazil of the American Convention involving a case of racial
discrimination in employment claimed violation of Articles 1, 8, 24 and 25 of the
American Convention, for failure of the State Party to guarantee the full exercise
of the right to a fair trial and the right to judicial protection. See Section III below
for additional information on these cases.

Obligation to Respect Rights

Article 1(1) provides that the States Parties to the American Convention shall
respect the rights and freedoms recognized therein and ensure to all persons
subject to their jurisdiction the free and full exercise of those rights and freedoms,
without any discrimination for reasons of race, color, sex, language, religion,
political or other opinion, national or social origin, economic status, birth, or any
other social condition.

Domestic Legal Effects

Article 2 provides that where the exercise of any of the rights or freedoms
referred to in Article 1(1) is not already ensured by legislative or other
provisions, the States Parties shall adopt, in accordance with their constitutional
processes and the provisions of the American Convention, such legislative or
other measures as may be necessary to give effect to those rights or freedoms.

26 Since Brazil ratified the American Convention, there is no need to also show violation of the
American Declaration of Rights and Duties of Man. Violation of the Additional Protocol to the
American Convention on Human Rights in the Area of Economic, Social and Cultural Rights / Protocol
of San Salvador is also not relevant because, according to Article 19.6 of such Protocol, only violation
of paragraph a) of its Article 8 (trade union rights) or its Article 13 (right to education) give rise to the
application of the system of individual petitions governed by the American Convention.
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Right to a Fair Trial

Article 8(1) provides that every person has the right to a hearing, with due
guarantees and within a reasonable time, by a competent, independent, and
impartial tribunal, previously established by law, in the substantiation of any
accusation of a criminal nature made against such person or for the
determination of such person’s rights and obligations of a civil, labor, fiscal, or
any other nature.

Right to Equal Protection
Article 24 provides that “[a]ll persons are equal before the law. Consequently,
they are entitled, without discrimination, to equal protection of the law.”

Right to Judicial Protection

Article 25(1) provides that “[e]veryone has the right to simple and prompt
recourse, or any other effective recourse, to a competent court or tribunal for
protection against acts that violate his fundamental rights recognized by the
constitution or laws of the state concerned or by this Convention, even though
such violation may have been committed by persons acting in the course of their
official duties.”

Article 25(2) provides that “[t]he States Parties undertake: a. to ensure that any
person claiming such remedy shall have his rights determined by the competent
authority provided for by the legal system of the state; b. to develop the
possibilities of judicial remedy; and c. to ensure that the competent authorities
shall enforce such remedies when granted.”

Economic, Social, Educational, Scientific and Cultural Rights

Article 26 provides that “[t]he States Parties undertake to adopt measures, both
internally and through international cooperation, especially those of an economic
and technical nature, with a view to achieving progressively, by legislation or
other appropriate means, the full realization of the rights implicit in the
economic, social, educational, scientific, and cultural standards set forth in the
Charter of the Organization of American States as amended by the Protocol of
Buenos Aires.”

The relevant provisions of the Charter of the Organization of American States are:

(i) Article 3, subclause (1), provides that “[t]he American States proclaim
the fundamental rights of the individual without distinction as to race,
nationality, creed, or sex.”

(ii) Article 34, subclause (g), provides that “[t]he Member States agree
that equality of opportunity, the elimination of extreme poverty, equitable
distribution of wealth and income and the full participation of their
peoples in decisions relating to their own development are, among others,
basic objectives of integral development. To achieve them, they likewise
agree to devote their utmost efforts to accomplishing the following basic
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goals: ... (g) [f]lair wages, employment opportunities, and acceptable
working conditions for all.”

(iii) Article 45, subclauses (a) and (b), provides that “[t|he Member States,
convinced that man can only achieve the full realization of his aspirations
within a just social order, along with economic development and true
peace, agree to dedicate every effort to the application of the following
principles and mechanisms: a) [a]ll human beings, without distinction as
to race, sex, nationality, creed, or social condition, have a right to material
well-being and to their spiritual development, under circumstances of
liberty, dignity, equality of opportunity, and economic security; b) [w]ork
is a right and a social duty, it gives dignity to the one who performs it, and
it should be performed under conditions, including a system of fair wages,
that ensure life, health, and a decent standard of living for the worker and
his family, both during his working years and in his old age, or when any
circumstance deprives him of the possibility of working; ...”

Violation of Other International Instruments

In addition to the above, Article 29 of the American Convention allows the
Commission to look to certain international conventions for guidance in
interpreting the international obligations assumed by the relevant State.

In connection with cases dealing with racial discrimination in employment, the
Commission have stated that it may use the provisions of the Racism Convention
and the relevant International Labor Organization Conventions for guidance.
Other international instruments may also be accepted.

STEP 2 - Exhaustion of Domestic Remedies or Applicable Exception

Exhaustion of Domestic Remedies

Article 46(1) provides that admission by the Commission of a petition depends on
the exhaustion of remedies under domestic law in accordance with generally
recognized principles of law.

Applicable Exceptions
Article 46(2) provides that the exhaustion of domestic remedies requirement is
not applicable when:

a) the domestic legislation of the state concerned does not afford due
process of law for the protection of the right or rights that have allegedly
been violated;

b) the party alleging violation of his/her rights has been denied access to
the remedies under domestic law or has been prevented from exhausting

them; or

c) there has been an unwarranted delay in rendering a final judgment
under the aforementioned remedies.
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One of the petitions filed with the Commission alleging violation by Brazil of the
American Convention that involved a case of racial discrimination in employment
relied on the third exception because, as the Commission understood it, there was
an unwarranted delay by Brazil’s courts in providing the victims with the judicial
protection sought. That case is Neusa dos Santos Nascimento and Gisele Ana
Ferreira v. Federative Republic of Brazil (Petition No. 1068-03).

Please refer to Part Il for more details on the procedure.
B) Committee on the Elimination of Racial Discrimination

To make a claim for racial discrimination in connection with employment at the Committee
on the Elimination of Racial Discrimination, the following steps have to be satisfied:

STEP 1 - Show that the relevant State Party - Brazil - has violated one or more of the relevant
provisions of the Racism Convention.
STEP 2 - Show that domestic remedies have been exhausted or that an exception applies.

If these grounds can be made out, then the claimant can show that the Racism Convention
has been violated by Brazil regarding racial discrimination in connection with employment.

How a claim can be made is dealt with in further detail below.

STEP 1 - Violation of a Relevant Provision of the Racism Convention

Although very few communications from individuals have been registered with
the Committee, some case law has been developed that more specifically
interprets the principles and rights set out in the Racism Convention. The
following link contains some examples of the Committee’s approach to the
interpretation of the rights contained in the Racism Convention:
http://www.bayefsky.com/complain/28 cerd.php.

Below are the relevant provisions of the Racism Convention that could be violated
in a case involving racial discrimination in connection with employment. As in
the case of the American Convention, most of the provisions listed below do not
directly relate to racial discrimination in connection with employment, but can be
violated when the State Party does not provide sufficient instruments or
protections that would allow the victim to have his/her rights to equality and
non-discrimination in the area of employment protected.

Definition of Racial Discrimination

Article 1 defines “racial discrimination” as “any distinction, exclusion, restriction
or preference based on race, colour, descent, or national or ethnic origin which
has the purpose or effect of nullifying or impairing the recognition, enjoyment or
exercise, on an equal footing, of human rights and fundamental freedoms in the
political, economic, social, cultural or any other field of public life”.

Obligations of State Parties
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Article 2(1) provides that States Parties shall condemn racial discrimination and
undertake to pursue by all appropriate means and without delay a policy of
eliminating racial discrimination in all its forms and promoting understanding
among all races. To this end, “(a) Each State Party undertakes to engage in no act
or practice of racial discrimination against persons, groups of persons or
institutions and to ensure that all public authorities and public institutions,
national and local, shall act in conformity with this obligation; (b) Each State
Party undertakes not to sponsor, defend or support racial discrimination by any
persons or organizations; (c) Each State Party shall take effective measures to
review governmental, national and local policies, and to amend, rescind or nullify
any laws and regulations which have the effect of creating or perpetuating racial
discrimination wherever it exists; (d) Each State Party shall prohibit and bring to
an end, by all appropriate means, including legislation as required by
circumstances, racial discrimination by any persons, group or organization; (e)
Each State Party undertakes to encourage, where appropriate, integrationist
multiracial organizations and movements and other means of eliminating
barriers between races, and to discourage anything which tends to strengthen
racial division.”

Article 2(2) provides that “States Parties shall, when the circumstances so
warrant, take, in the social, economic, cultural and other fields, special and
concrete measures to ensure the adequate development and protection of certain
racial groups or individuals belonging to them, for the purpose of guaranteeing
them the full and equal enjoyment of human rights and fundamental freedoms.
These measures shall in no case entail as a consequence the maintenance of
unequal or separate rights for different racial groups after the objectives for
which they were taken have been achieved.”

Condemnation of Segregationism

Article 3 provides that “States Parties particularly condemn racial segregation
and apartheid and undertake to prevent, prohibit and eradicate all practices of
this nature in territories under their jurisdiction.”

Condemnation of Racial Discrimination

Article 4 provides that “States Parties condemn all propaganda and all
organizations which are based on ideas or theories of superiority of one race or
group of persons of one colour or ethnic origin, or which attempt to justify or
promote racial hatred and discrimination in any form, and undertake to adopt
immediate and positive measures designed to eradicate all incitement to, or acts
of, such discrimination and, to this end, with due regard to the principles
embodied in the Universal Declaration of Human Rights and the rights expressly
set forth in article 5 of this Convention, inter alia: (a) [s]hall declare an offence
punishable by law all dissemination of ideas based on racial superiority or hatred,
incitement to racial discrimination, as well as all acts of violence or incitement to
such acts against any race or group of persons of another colour or ethnic origin,
and also the provision of any assistance to racist activities, including the financing
thereof; (b) [s]hall declare illegal and prohibit organizations, and also organized
and all other propaganda activities, which promote and incite racial
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discrimination, and shall recognize participation in such organizations or
activities as an offence punishable by law; (c) [s]hall not permit public authorities
or public institutions, national or local, to promote or incite racial discrimination.”

Economic, Social and Cultural Rights

Article 5(a) and (e)(i) provides that States Parties shall undertake to prohibit and
to eliminate racial discrimination in all its forms and to guarantee the right of
everyone, without distinction as to race, color, or national or ethnic origin, to
equality before the law, notably in the enjoyment, among other rights, of the right
to equal treatment before the tribunals and all other organs administering justice,
and economic, social and cultural rights, in particular the rights to work, to free
choice of employment, to just and favorable conditions of work, to protection
against unemployment, to equal pay for equal work, and to just and favorable
remuneration.

Right to Judicial Protection

Article 6 provides that “States Parties shall assure to everyone within their
jurisdiction effective protection and remedies, through the competent national
tribunals and other State institutions, against any acts of racial discrimination
which violate his human rights and fundamental freedoms contrary to this
Convention, as well as the right to seek from such tribunals just and adequate
reparation or satisfaction for any damage suffered as a result of such
discrimination.”

STEP 2 - Exhaustion of Domestic Remedies or Applicable Exception

Exhaustion of Domestic Remedies

Article 14(2) provides that admission by the Committee of a petition depends on
the exhaustion of remedies under domestic law, including exhaustion of all
available judicial remedies (i.e., appeal to the highest available court) and, in
addition, exhaustion of any non-judicial procedures that might be available.

Applicable Exceptions
The exhaustion of domestic remedies requirement is not applicable when:

a) local remedies are ineffective in bringing relief (e.g., the law is clear on
the point at issue or prior case law indicates no real possibility of a
remedy);

b) local remedies are unavailable to the victim (e.g., there is no legal
process available to protect the rights or access to the courts or other
legal procedures to bring the claim related to the right has been denied);
or

c) the exhaustion of local remedies would be unreasonably prolonged

(e.g., the courts have delayed hearing the complaint for an unreasonable
length of time).
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To enable the Committee to establish the admissibility of the complaint, the
complainant should set out in detail in the communication both the domestic
procedures that the complainant has attempted to utilize and the outcome of such
procedures. If domestic remedies have not been fully exhausted, the complainant
must explain why in detail.

Please refer to Part Il for more details on the procedure.

1l Protection

Below is an outline of the procedures that have to be followed to file a complaint at the
primary bodies that seek to ensure that people do not suffer discrimination in Brazil.

Some non-governmental organizations that may be of help in assisting with certain legal
procedures or directing the victim to a person who may be able to assist are (i) Associa¢do
Brasileira de Organizacdes Nao Governamentais - ABONG (www.abong.org.br); (ii) Centro de
Estudos das Relagdes de Trabalho e Desigualdades - CEERT (www.ceert.org.br); (iii) Centro
Oscar Romero de Defesa dos Direitos Humanos - COR-DH
(direitoshumanos_cor@terra.com.br); (iv) Levantamos - the Center for Afro-Brazilian--
American Cooperation (www.levantamos.org); (v) Geledés - Instituto da Mulher Negra
(www.geledes.org.br); and (vi) Afrobras (www.afrobras.org.br).

Brazilian Criminal Courts

In connection with an alleged crime of racism or an alleged crime of racist
defamation, the Public Prosecutors Office or the victim, as the case may be, shall
include in the relevant complaint (dentincia or queixa-crime, as the case may
be)?27: (i) a description of the criminal facts and of all of the circumstances
involved; (ii) the identification of the offender or information that allows his/her
identification; (iii) the classification of the alleged crime; and (iv) if necessary, the
list of witnesses. In addition, the queixa-crime shall contain an explicit request for
condemnation of the offender?s.

The victim or his/her designated representative shall be assisted by a lawyer
when filing a queixa-crime. In connection with the crime of racist defamation, the
judge may, upon request of the victim who provides evidence of poverty, assign a
court-appointed lawyer to legally represent such victim?®. In connection with the
crime of racism, and provided that the victim is allowed to file the queixa-crime
instead of the dentincia, the competent Judge may, upon request of the victim who
declares himself/herself poor, assign a court-appointed lawyer to legally
represent the victims3o0,

27 Article 41 of the Brazilian Code of Criminal Procedure.
28 Article 60 of the Brazilian Code of Criminal Procedure.
29 Article 32 of the Brazilian Code of Criminal Procedure.
30 Law No. 1,060, published on February 5, 1950.
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Additional information on the requisites of the dentincia and the queixa-crime are
detailed in Section I above.

Brazilian Civil Courts

In order to file a claim with a regular Civil Court seeking moral damages suffered
in connection with the alleged crime of racism or with the alleged crime of racist
defamation, the victim needs to be assisted by a lawyer, except under very limited
circumstances31,

The complaint must contain the following information: (i) the Judge or Court to
which the complaint is directed; (ii) the full name, relationship status, occupation,
domicile and residence of both the offender and the victim; (iii) the facts and the
legal basis for the claim; (iv) the specific claim; (v) the value of the matter in
controversy, i.e., the amount requested in connection with the damages resulting
from the racial discrimination suffered; (vi) the evidence with which the victim
intends to show that the facts alleged in the complaint are true; and (vii) a
request for notification of the offender32.

As mentioned in Section I above, both the actual employer and the offender can
be held liable for the discriminatory acts. The award for moral damages shall be
fixed based on the minimum amount, if any, determined by the criminal judge to
compensate the victim for the harm suffered in connection with the crime of
racism or with the crime of racist defamation, as the case may be, or shall be
determined by the competent Judge based on the circumstances of the case33,
including the intensity and duration of the offenses, the degree of the victim’s
fault, the social-economic status of the victim and the economic capability of the
offender and/or the actual employer. The compensation award should not be so
insignificant that it could stimulate the practice of the unlawful acts, but also not
too high so that it could induce an unjust enrichment of the victim.

Brazilian Labor Courts

The Labor Court system exists to decide on employment related claims, including
discrimination claims against employers. The victim can personally present,
either orally or in writing, the complaint with the competent Labor Court alleging
racial discrimination in connection with employment34. Although not strictly
required, assistance of a lawyer in filing such a complaint is recommended. The
competent Judge may assign a court-appointed lawyer to legally represent the
victim upon the victim’s request or at the Judge’s discretion3s.

31 Article 36 of the Brazilian Code of Civil Procedure.

32 Articles 282 and 283 of the Brazilian Code of Civil Procedure.

33 See Articles 927 to 954 of the Brazilian Civil Code for additional guidance with respect to the
determination of the indemnification amount.

34 Articles 837 to 841 of Decree-Law No. 5,452 /43 - Consolidation of Labor Laws.

35 Article 790, Paragraph 3, of Decree-Law No. 5,452 /43 - Consolidation of Labor Laws and Articles 14
to 19 of Law No. 5,584, published on June 26, 1970. The benefit of having a court-appointed lawyer is
generally granted to persons who receive two times the minimum wage or less than that amount or to
persons who can provide evidence that his/her economic situation does not allow him/her to file a
complaint without compromising his/her sustenance or the sustenance of his/her family.
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As in the case of a complaint filed with a regular Civil Court, the complaint filed
with a Labor Court must contain the following information: (i) the Judge or Court
to which the complaint is directed; (ii) the full name, relationship status,
occupation, domicile and residence of both the offender and the victim; (iii) the
facts and the legal basis for the claim; (iv) the specific claim; (v) the value of the
matter in controversy, i.e., the amount requested in connection with the damages
resulting from the racial discrimination suffered; (vi) the evidence with which the
victim intends to show that the facts alleged in the complaint are true; and (vii) a
request for notification of the offenders3e.

As mentioned in Section I above, both the actual employer and the offender can
be held liable for the discriminatory acts. The competent Judge shall initially try
to make the parties settle the claim. If the parties are not willing to settle, then a
decision will be rendered resolving the complaint and, if the complaint is
successful, the award of compensation due will be established. The award for
moral damages shall be determined by the competent Judge based on the
circumstances of the case, including the intensity and duration of the offenses, the
degree of the victim’s fault, the social-economic status of the victim and the
economic capability of the offender and/or the actual employer. As mentioned
above, the compensation award should not be so insignificant that it could
stimulate the practice of the unlawful acts, but also not too high so that it could
induce an unjust enrichment of the victim. In connection with Article 4 of Law
No. 9,029/95, the decision could also determine that the claimant is readmitted to
work and order the payment of an amount equivalent to his/her salary for the
period during which he/she was terminated, or determine the payment of twice
the amount equivalent to his/her salary for such period.

Inter-American Commission on Human Rights

Any person, group of persons or non-governmental organization may present a
petition to the Commission alleging violations of the rights protected in the
American Convention and/or the American Declaration.

The petition may be presented in any of the four official languages of the
Organization of American States (i.e., English, Portuguese, Spanish, and French)
and may be presented on behalf of the person filing the petition or on behalf of a
third person. The petition must contain the name, nationality, profession,
domicile, and signature of the person or persons or of the legal representative of
the entity making the claim.

If domestic remedies have been exhausted, the petition must be presented within
six months after notification of the final decision rendered in the domestic
proceedings. If domestic remedies have not been exhausted and an exception
applies, the petition must be presented within a reasonable time after the
occurrence of the events supporting the complaint.

36 Articles 282 and 283 of the Brazilian Code of Civil Procedure.
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The petition must also fulfill other minimal formal requirements which are found
in the American Convention and the Rules of Procedure of the Commission. The
links below contain (i) a handbook with information on how to file a petition with
the Commission, including the requirements that must be met, information that a
petition must include and, in general, the procedures that have to be followed; (ii)
a form for filing petitions alleging human rights violations in the Inter-American
system; and (iii) more information about the processing of individual claims at
the Commission.

https://www.cidh.oas.org/cidh apps/manual pdf/MANUAL2002 E.pdf

https://www.cidh.oas.org/cidh apps/instructions.asp?gc language=E

http://www.cidh.org/what.htm

Additional information on the procedures to be followed can be found in the
American Convention, the Statute of the Inter-American Commission on Human
Rights and the Rules of Procedure of the Inter-American Commission on Human
Rights, links to which have been provided in Section I above.

If the Commission establishes that one or more human rights violations occurred,
it will make recommendations to the relevant State and set a deadline by which
the State in question must comply with those recommendations. If the State
complies with the recommendations, the case is closed. If the State does not
comply, the Commission can refer the case to the Inter-American Court of Human
Rights or decide to publish the case in its annual report.

Committee on the Elimination of Racial Discrimination

Any individual or group of persons can lodge a complaint with the Committee
alleging violations of the rights protected in the Racism Convention. A petition
may also be submitted on behalf of an alleged victim when it appears that the
victim is unable to submit the communication himself/herself and the author of
the communication justifies his acting on the victim’s behalf. Written consent of
the victim is needed, although it can be waived in some cases (e.g., where parents
bring cases on behalf of young children or guardians on behalf of persons unable
to give formal consent, or where a person is in prison without access to the
outside world).

The petition may be presented in any of the four working languages of the United
Nations Office of the High Commissioner for Human Rights (i.e., English, French,
Russian and Spanish) and must contain the name, nationality, domicile, age,
profession, and signature of the person(s) making the claim. If domestic
remedies have been exhausted, the petition must be presented within six months
after notification of the final decision rendered in the domestic proceedings.

The petition must also fulfill other formal requirements which are found in the

Racism Convention and the Rules of Procedure of the Committee. The links below
contain (i) information on how to file a petition with the Committee, including the
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requirements that must be met, information that a petition must include and, in
general, the procedures that have to be followed; (ii) a form for filing petitions
alleging human rights violations with the Committee; and (iii) more information
about the processing of individual claims at the Committee and the grounds for
making a claim.

http://www2.ohchr.org/english /bodies/petitions/individual.htm

http://www2.ohchr.org/english/bodies/docs/annex1.pdf

http://www.bayefsky.com/complain/28 cerd.php

Additional information on the procedures to be followed can be found in the
Racism Convention and the Rules of Procedure of the Committee on the
Elimination of Racial Discrimination, links to which have been provided in Section
I above.

The Committee will consider all the information before it and adopt its opinion on
whether or not there has been a violation of the Racism Convention. The
Committee then invites the State Party to inform it “in due course” of the action(s)
taken in response to the Committee’s opinion.

‘ 11l Case Law

Unfortunately, there are very few cases dealing with racial discrimination in employment
(and racial discrimination in general) being addressed in Brazilian courts or
regional/international bodies. Below are some examples of case law which demonstrate the
application and interpretation of the domestic and regional instruments. Two of the cases
were presented before the Inter-American Commission on Human Rights.

Employment

Paulo Roberto dos Reis Pereira v. Parmalat do Brasil S.A. - Indiistria de Alimentos (Case
No. 01011-2001-561-04-00-5)

Facts3”

The claimant alleged that he had suffered racial discrimination by one of Parmalat’s
representatives during the term of his employment with Parmalat. More specifically, the
claimant sought moral damages for suffering related to the frequent humiliation, offenses
and disrespect that he had experienced over the term of his employment with Parmalat
resulting from the actions of his immediate boss.

Merits

37 Our access to this case was limited to the decisions given by the appellate court (court of second
instance) and the Superior Labor Court (highest court for deciding labor related matters), which
decisions did not set out what legal arguments were put forward by both the Plaintiff and the
Defendant, but rather gave a more factual description of the claims of each party. We did not have
access to the decision issued by the court of first instance.
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The Superior Labor Court (the highest labor court in Brazil) reaffirmed the decisions
previously issued in the case by the court of first instance and the court of second instance,
which granted the claimant an award for moral damages in an amount equivalent to one
month’s salary per month worked. The decision held that:

e Labor courts are competent to decide any claims arising from an employment
relationship, including claims related to indemnification for moral damages (see
Article 114, subclause VI, of the Constitution of the Federative Republic of Brazil);

e The Brazilian legal system and international rules prohibit the employer and any
other person from adopting any practice that implies prejudice or racial
discrimination (Article 3, subclause IV, and Article 5 of the Constitution of the
Federative Republic of Brazil; Article 1 of Law No. 9,029/95; Convention 111 of the
International Labour Organization; and the International Labour Organization
Declaration on Fundamental Principles and Rights at Work and its Follow-up);

e In the context of an employment relationship, moral damages correspond to the
offense or moral harassment inflicted on employees or individual employers
through the violation of inherent personal rights;

e The use of language that is explicitly racist or derogatory constitutes an act of
slander that offends human dignity. This type of discriminatory treatment entitles
the victim to be compensated for the moral damages suffered in connection
therewith; and

e The employer is responsible and can be held liable in civil cases for any acts caused
by its employees and/or representatives during the performance of their respective
professional activities, regardless of the employer’s fault. In this case, Parmalat was
held liable in connection with the acts of one of its representatives as a result of its
fault in eligendo, i.e., fault in selecting the relevant person to work as Parmalat’s
representative and/or employee, and fault in vigilando, i.e., fault in supervising
Parmalat’s representative and/or employee during the performance of their
professional activities.

Venue
Superior Labor Court (Tribunal Superior do Trabalho - TST)

Nivalda Lopes Concei¢cdo v. Marlok Cal¢cados e Confeccées Ltda. (Case No. 355.087.4/5-
00)

Facts38

The claimant filed a complaint against her former employer alleging that she was
discriminated against based on her race. More specifically, the Plaintiff sought moral
damages for suffering related to the frequent humiliation experienced during the term of her
employment with Marlok resulting from the actions of certain employees of the company.

Merits

38 Qur access to the case was limited to the decision given by the court of second instance, which
decision did not set out what legal arguments were put forward by both the Plaintiff and the
Defendant, but rather gave a more factual description of the claims of each party.
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The majority decision given by the Judges of the Third Special Civil Chamber of the Court of
Appeals (court of second instance) partially reaffirmed the decision previously issued in the
case by the court of first instance, which ordered Marlok to pay an award to Ms. Concei¢do
for the moral damages suffered in the amount equivalent to 250 times the minimum wage.
The award for moral damages issued by the court of first instance was maintained by the
Court of Appeals, but reduced to R$10,000 to make it proportional to the degree of the
employer’s fault, the social-economic status of Ms. Conceicao and the economic size of the
employer. The responsibility of Marlok for acts of its employees or representatives was
considered a result of Marlok’s fault in eligendo, i.e., fault in selecting the relevant person to
work as its representative and/or employee, and Marlok’s fault in vigilando, i.e., fault in
supervising its representative and/or employee when performing their professional
activities.

One of the Judges diverged from the decision with respect to the responsibility of Marlok for
acts of its employees or representatives. He agrees that there was discrimination against the
victim, but believes that Marlok cannot be held liable for acts of its employees and
representatives absent evidence that such discriminatory behavior was a result of their
employment relationship with Marlok. The persons who committed the discriminatory acts
should be held personally liable for their acts and the case against Marlok should be
dismissed. The Judge further stated that if the discriminatory acts were a result of acts of
Marlok (either direct acts or acts of its employees or representatives that resulted from
instructions from Marlok), the case should be analyzed by Labor Courts under Article 114 of
the Constitution of the Federative Republic of Brazil.

Venue
Third Special Civil Chamber of the Court of Appeals of the State of Sdo Paulo (Tribunal de
Justica do Estado de Sdo Paulo - T]/SP)

Access to Private Employment

Public Prosecutors Office v. Mei Fewg Xia (Case No. 993.05.011926-2 / 00856085.3/5-
0000-000)

Facts

The Public Prosecutors Office alleged that Alessandra Aparecida Gusmao was denied access
to employment by Mei Fewg Xia, the owner of a commercial establishment, by reason of Ms.
Gusmao’s race. When Ms. Gusmao arrived at the commercial establishment of Ms. Xia to be
interviewed for a job opening, Ms. Xia started to scream “neguinha ndo, neguinha nao” (no
nigger, no nigger) saying that she would not hire Ms. Gusmao for the position.

Merits

The Court of Appeals reaffirmed the decision previously issued in the case by the court of
first instance, which sentenced Mei Fewg Xia to two years of imprisonment, which penalty
was substituted by the provision of services to the community and the payment of a
pecuniary penalty in the amount of two times the minimum wage to Ms. Gusmdo. The
decision further stated that Ms. Xia had committed the crime of racism under Article 4 of Law
No. 7,716/89.
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Venue
Fifth Special Criminal Chamber of the Court of Appeals of the State of Sao Paulo (Tribunal de
Justica do Estado de Sdo Paulo - T]/SP)

Neusa dos Santos Nascimento and Gisele Ana Ferreira v. Federative Republic of Brazil
(Petition No. 1068-03)

Facts

A health insurance company named Nipomed - Planos de Satde denied access to
employment to Neusa dos Santos Nascimento and Gisele Ana Ferreira, both black persons, on
a particular date and hired a white person with similar qualifications on that same day. A
criminal complaint was filed against the individual offender for racial discrimination under
Article 4 of Law No. 7,716/89. The competent Judge dismissed the criminal action reasoning
there was no certainty in the evidence presented and that it was not possible to show the
actual intent of the accused. An appeal was filed with the Court of Appeals of Sdo Paulo
(Tribunal de Justica) on November 21, 1999. As of the submission of the complaint to the
Inter-American Commission on Human Rights (the “Commission”), on December 8, 2003, the
motion on appeal had not yet been distributed to any of the Chambers of the Court of
Appeals. A favorable judgment was later rendered to the petitioners by the Court of Appeals
in the case on August 11, 2004, sentencing the offender to two years of imprisonment to be
served in a semi-open regime.

In the complaint filed with the Commission, the petitioners claimed violations of (i) Articles 1
and 24 of the American Convention; (ii) Articles 3, 6, and 7 of the Additional Protocol to the
American Convention on Human Rights in the area of Economic, Social and Cultural Rights
(“Protocol of San Salvador”); (iii) Articles 1 and 2 of the Racism Convention; and (iv) Articles
2 and 3 of the Convention concerning Discrimination in Respect of Employment and
Occupation / C111.

Merits

In analyzing admissibility of the case for further consideration by the Commission, the
Commission concluded that it (i) is competent to examine alleged violations of Articles 1 and
24 of the American Convention, (ii) is not competent to examine alleged violations of Articles
3, 6 and 7 of the Protocol of San Salvador, and (iii) may look to the Racism Convention and
C111 for guidance in interpreting the international obligations assumed by the Federative
Republic of Brazil.

The Commission also concluded that the complaint falls into one of the exceptions to the
exhaustion of domestic remedies requirement because there was an unwarranted delay by
Brazil’s courts in providing the victims with the judicial protection sought. The Commission
noted that “the petition was filed when the judicial action in Brazil had already seen three
years go by without any movement by the judicial branch of Sdo Paulo.” Finally, the
Commission considered that prima facie the facts alleged by the Petitioner tend to establish a
violation of Articles 1, 8, 24 and 25 of the American Convention for possible violation of the
obligation to respect the rights and freedoms recognized in the American Convention, the
right to a fair trial, the right to equal protection and the right to judicial protection.

Venue
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Inter-American Commission on Human Rights
Crime of Racist Defamation v. Crime of Racism
Alessandro Alberto Ribeiro v. Vanessa Moreira Lima Finato (Case No. 355.087.4/5-00)

Facts

Alessandro Alberto Ribeiro filed a complaint alleging that he had suffered the crime of racist
defamation, which was allegedly committed by Vanessa Moreira Lima Finato on May 30,
2006. According to the Plaintiff, the Defendant offended his “subjective” honor by calling him
“negro sapo” (black frog).

Merits

The unanimous decision given by the Judges of the Fifth Special Criminal Chamber of the
Court of Appeals (court of second instance) reaffirmed the decision previously issued in the
case by the court of first instance, which determined that Ms. Finato could not be held liable
for the crime of racist defamation because Mr. Ribeiro had not filed the relevant criminal
complaint (queixa-crime) within the applicable statute of limitations. Considering that the
Plaintiff obtained knowledge of the person who committed the crime of racist defamation on
the date he suffered the offense, i.e., May 30, 2006, Mr. Ribeiro had until November 30, 2006
to file the criminal complaint, which did not happen.

The decision also clarified the distinction between the crime of racism and the crime of racist
defamation when verbal offenses are involved. According to the decision, which is followed
by several courts in different Brazilian states, racist defamation is an offense to the
“subjective” honor of the victim through the use of words that relate to the victim’s race,
color, religion, origin or ethnic group and that aim to exclusively offend the victim. The crime
of racism, on the other hand, relates to acts of segregationism, i.e., that aims to deny or hinder
the free exercise of rights by a person on the basis of such person’s color, race, ethnic group,
religion or national origin. In the case of racism, the offender shows an indistinct
discrimination against people of a specific race, color, ethnic group, religion or national
origin.

Venue

Fifth Special Criminal Chamber of the Court of Appeals of the State of Sdo Paulo (Tribunal de
Justica do Estado de Sdo Paulo - T]/SP)

Advertisement

Simone André Diniz v. Federative Republic of Brazil (Case No. 12.001)

Facts

Aparecida Gisele Mota da Silva placed a classified ad in a Brazilian newspaper that enjoys
wide circulation expressing her interest in hiring a domestic employee; in the classified ad,
she indicated her preference for a white person. Simone André Diniz introduced herself as a
candidate, but was denied access to employment because she was black. A petition was filed
with the Inter-American Commission on Human Rights alleging violation of (i) Articles 1(1),
2, 8, 24 and 25 of the American Convention; (ii) Articles 1, 2(a), 5(a)(i) and 6 of the Racism
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Convention; (iii) Articles 4, subclause VIII, and Article 5, subclause XLII, of the Constitution of
the Federative Republic of Brazil; and (iv) Article 20 of Law No. 7,716/89.

Merits

The Commission concluded that (i) the Defendant is responsible for the violation of the rights
to equality before the law and judicial protection, and the right to a fair trial, set forth
respectively in Articles 24, 25, and 8 of the American Convention, (ii) the Defendant breached
its obligation to adopt provisions of domestic law in accordance with Article 2 of the
American Convention, and (iii) the Defendant violated the obligation imposed by Article 1(1)
of the American Convention to respect and ensure the rights set forth in such document.

The Commission further stated that (i) excluding a person from access to the labor market on
grounds of race is an act of racial discrimination under Article 1 of the Racism Convention,
(ii) Article 24 of the American Convention is violated, in conjunction with Article 1(1), if the
Defendant allows such conduct to remain in impunity, validating it implicitly or giving its
acquiescence, (iii) in the specific case of Ms. Diniz, there was an ad that excluded her, based
on her racial status, from a job, (iv) the archiving of Ms. Diniz’s case was not an isolated event
in the Brazilian justice system, and (v) the automatic archiving of racism complaints implies
denial of justice since it keeps the judiciary from considering whether there was malicious or
deceitful intent (dolo), which is considered a subjective element of the crime of racism and
necessary for conviction.

Venue
Inter-American Commission on Human Rights
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