Ognyanova and Choban v Bulgaria, (Application no. 46317 /99)
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2) Facts

The applicants, Ms Ognyanova and Ms Choban, were respectively the de facto spouse and
mother of Mr Stefanov. Along with Mr D.0., Mr Stefanov was taken into police custody on 4
June 1993, on suspicion of numerous thefts and burglaries. Both men were of Roma ethnic
origin. Mr Stefanov was in good health at the time of his arrest. According to three police
officers and Mr. D.O., Mr Stefanov jumped out of a window from the third floor, 9.6 metres
above ground level, following questioning. He allegedly fell onto an iron roof of a shed, then
onto an iron grill on the ground where he was found unconscious. An ambulance was called
and Mr Stefanov was taken to the regional hospital where he died early the following
morning. His body was examined by a forensic expert in the presence of a neurosurgeon.
The police officer informed the examiner that Stefanov had jumped from a third floor
window, fallen on an iron roof and then to the ground onto an iron grill. He noted numerous
bruises, abrasions, suffusions and wounds all over the body, which he concluded could have
been sustained in a two-stage fall. He also performed an autopsy which concluded that the
cause of death was a cranial-cerebral trauma as a result of injuries, and that there were no
injuries which could not be explained by a two-stage fall.

Further investigations began following Mr Stefanov’s death. These were sent between
various prosecutors’ offices, which all concluded that there was insufficient evidence for a
criminal offence and that the case should be discontinued. The applicants were not kept
aware of these developments, although they had requested information a number of times.
When they learned of the discontinuation of the case, they appealed to the Military
Prosecutor’s Office in Sofia, which ordered further investigation, including a dummy test of
the fall and a three-expert forensic report. The dummy test showed that it was unlikely that
Mr Stefanov fell in the alleged manner, and the forensic report, which was based solely on
the previous report, concluded that all of the injuries sustained could be explained by a fall
from a substantial height. The case was again discontinued for lack of evidence. All appeals
by the applicants were rejected.

3) Law
International Law

e The European Convention on Human Rights
o Article 2 (right to life)
Article 3 (right to be free from torture and degrading treatment)
Article 5 ((right to liberty and security of persons)
Article 13 (right to an effective remedy)

o
o
o
o Article 14 (right to non-discrimination)



4) Legal Arguments
The Applicants

The applicants argued that the only plausible explanations of Mr Stefanov’s fall were either
a suicide attempt provoked by torture, or an intentional push by the police officers in an
effort to conceal his prior torture. They claimed that this assertion was supported by the
number and extent of Mr Stefanov’s injuries, most of which he had probably suffered before
his fall, during questioning. Whilst submitting that they could not prove beyond doubt the
exact cause of Mr Stefanov’s fall, they maintained that the burden fell upon the authorities
to provide a plausible explanation, which they had failed to do. As regards the effectiveness
of the investigation, the applicants argued that it had been slow, biased and aimed at
exonerating the police officers of all responsibility for Mr Stefanov’s death, thus denying the
applicants an effective remedy in respect of the alleged violations of Articles 2 and 3 of the
Convention.

The applicants further submitted that Mr Stefanov had been arrested and detained without
an order to that effect, in breach of domestic law, and that this aspect of the case had not
been properly investigated by the authorities either. The applicants submitted that the
alleged breaches of Articles 2, 3, 5(1) and 13 of the Convention had been incited by Mr
Stefanov’s Roma ethnic origin. They drew attention to the pattern of police abuse and ill-
treatment of Roma in Bulgaria and to the failure of the prosecution authorities to
investigate and prosecute racially motivated police violence, relying on numerous NGO
reports and previous cases before the Court.

The State

The State submitted that Mr Stefanov’s injuries had been sustained during his fall and
concluded that Mr Stefanov’s death had not been caused by the actions of the police officers.
It argued that the investigation had fully complied with the principles set out in the Court’s
case-law and was complete, objective and comprehensive. Regarding the alleged violation of
Article 14, the Government submitted that the ethnicity of Mr Stefanov had had no
incidence on the facts of the case, emphasising that Mr D.0. had made no allegations of ill-
treatment and that there were no direct or indirect indications of racial hatred or bias
behind the alleged assault of Mr Stefanov. The State went on to argue that to hold that they
should, in addition, have specifically investigated any racial motives would mean to impose
a duty on them to do so every time the alleged victim belonged to a minority group, and that
such a duty would run counter to the principles underlying the Convention and the general
public international law.

5) Decision

The Court found a violation of Articles 2 and 3 on the basis that, where an individual is in
good health at the time of arrest, the burden of providing a plausible explanation for his
death rests on the State. It set out that inconsistencies in the authorities’ reports of the
events, insufficient explanations in the forensic reports and autopsies, and lack of credible
testimony made the State’s explanation of the events all highly questionable. The Court also
found that there had been unlawful detention of Mr Stefanov, in breach of domestic law and



in violation of Article 5(1) of the Convention, and that Article 13 had been violated as there
was no effective and practical remedy provided to the applicants. The Court acknowledged
the general concern of the use of force against Roma people in Bulgaria, but concluded that,
in the case at hand, there was insufficient evidence to establish that this had played a role in
Mr Stefanov’s injuries and death. The Court therefore unanimously concluded that there
had been no violation of Article 14, taken together with Articles 2, 3, 5 and 13.

The Court awarded non-pecuniary damages in the amount of EUR 20,000 to the first
applicant and EUR 10,000 to the second applicant and EUR 4,000 in costs and expenses.



