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2) Facts

The applicant, Ms. Natalija Andrejeva, had moved to Latvia at the age of twelve when it was a
Socialist Republic of the Soviet Union. In 1966, the applicant obtained a job in a chemical complex in
Olaine (Latvia). Until 1981 the applicant worked for a State enterprise that was attached to the
USSR Ministry of Chemical Industry whose head office was in Kiev (Ukraine). The applicant was
subsequently placed in a subdivision of the enterprise which, although based in Belorussia (now
Belarus), was subordinate to a division whose head office was in Dolgoprudnyy (Russia). Despite
these reassignments, the applicant continued her work in Olaine where she remained affiliated to
the same local unit of the centralised Soviet trade union or workers in the chemical industry.

The applicant became stateless as a result of the dissolution of the Soviet Union in December 1991,
of which she had been a national. On retirement at 55, the applicant’s pension was calculated by the
Social Retirement Board for the Kurzeme District of Riga. She was informed that in accordance with
the transitional provisions of the State Pensions Act 1995 (the State Pensions Act), for stateless
persons or foreign nationals such as the applicant, only periods of work undertaken in Latvia and
within Latvian companies would be taken into account in the pension calculation. The State Social
Insurance Fund (SSIF) rejected the applicant’s appeal, affirming the Board’s decision and reasoning.
The SSIF’s successor, the State Social Insurance Agency asked for clarification of the relevant
transitional provisions in the State Pensions Act from the Ministry of Welfare, Social Insurance
Department.

The applicant’s action against the Social Insurance Agency was rejected by the Latgale District
Court and the Riga Regional Court and dismissed by the Senate of the Supreme Court.

The applicant claimed that the State Pensions Act constituted de jure direct discrimination against
her on the basis of nationality contrary to article 14 (right to non-discrimination) of the European
Convention on Human Rights (ECHR) in conjunction with article 1 of Protocol No.1 (right to
peaceful enjoyment of possessions). The applicant also complained that in violation of article 6 of
the Convention the Senate of the Supreme Court had held its hearing earlier than scheduled, thus
preventing her from taking part in the examination of the appeal on points of law lodged by the
public prosecutor on her behalf.



3) Law

International law

Article 14 of the European Convention on Human Rights (right to non-discrimination)
Article 6 of the European Convention on Human Rights (right to fair trial)

Article 1 of Protocol No.1 of the European Convention on Human Rights (right to peaceful
enjoyment of possessions)

National law

State Pension Act 1956
State Pensions Act 1990
State Pensions Act 1995
4) Legal Arguments
The applicant

The applicant pointed out that the amount of pension awarded to her was considerably lower than
that which a Latvian citizen would receive, despite having lived there since the age of twelve and
having spent all her working life there. Her former employers had paid social tax to the Soviet tax
authorities on her behalf on the same basis as those who had been recognized as Latvian citizens
after 1991. Had the Soviet Union not broken up, she would have received the same pension as them.
Thus, the distinction was based solely upon nationality (the fact that she was stateless) and had no
objective and reasonable justification. The applicant also pointed out that there would have been no
difference in treatment before 1 January 1996 when an unexplained change in the law came into
force.

The applicant asserted that the narrow interpretation of the State Pensions Act by the Supreme
Court deeming her not to have worked in Latvia for the relevant period had been manifestly
unreasonable. During the period in question, the applicant had not changed the nature or place of
her work.

The applicant submitted that this discrimination, contrary to article 14, had deprived her of her
pension in respect of seventeen years of work. Although the applicant could receive a pension in
respect of her entire professional career through choosing to naturalise, the applicant submitted
that this requirement was too strict.

The State

The State submitted that the interpretation of the State Pensions Act to exclude work undertaken
physically in Latvia as not constituting “employment in the territory of Latvia” within the meaning
of the State Pension Act was reasonable as during that period, the applicant’s employment had not



been governed by Latvian law. The State asserted that the Act merely confirmed established
practice in pension calculations.

The State claimed that even if article 14 of the Convention were applicable, the difference in
treatment fell within the margin of appreciation allowed to States in regulating their social policies.
The State asserted that the Court should take into account the State’s budgetary considerations,
where during the period in question, the State had had to lay the foundations of a new social
welfare system.

The State claimed no responsibility for periods of work undertaken elsewhere by individuals,
stating that it has no such obligation. Had it decided to do so, the State claimed that it could still
reserve an additional right to its own citizens, without violating article 14.

The State suggested that the applicant had received a range of social welfare benefits which
compensated her for any inconvenience in not receiving a pension for the relevant period. The State
maintained that it had struck a balance between the public interest and the applicant’s interest.
There was thus a reasonable balance of proportionality. In addition the State pointed out that the
applicant could have chosen to naturalise at any time.

5) Decision

The Court confirmed the principle established within its own jurisprudence that in assessing
whether similar situations warrant different treatment, States were permitted a margin of
appreciation according to circumstances, subject matter and background. A wide margin of
appreciation was usually allowed to the State under the Convention in the area of general measures
of economic or social strategy under the presumption that States were best placed to appreciate the
public interest on social or economic grounds. The Court would usually respect a State’s policy
choice unless it was “manifestly without reasonable foundation.”

The Court identified one legitimate aim in the difference in treatment affecting the applicant,
namely the protection of the country’s economic system. The Court accepted the State’s budgetary
limitations linked to the problems that came about after the breakup of the USSR.

The Court went on to determine whether there had been a reasonable relationship of
proportionality between the legitimate aim and the means employed. The Court noted that the
sole reason for refusal to take into account the employment “outside Latvia” by their
definition, was the applicant’s lack of citizenship (her stateless status). The Court could not
find a reason substantial enough to justify such a differentiation. The applicant was in the same
material situation as other people who had a similar career but who after 1991 were recognized as
Latvian citizens. Secondly, it appeared that during the Soviet era, Soviet social tax was paid and
administered in the same way for all employees regardless of national origin or place of birth.
Thirdly, the State found that as a “permanent resident non-citizen” of Latvia, with no other
citizenship, the defendant State was the only one with which the applicant had any ties and could
therefore assume responsibility for her in terms of social security.



The Court therefore concluded that there had not been a “reasonable relationship of
proportionality” that would justify the difference in treatment.

The Court further concluded that the State’s argument that the applicant could have chosen to
naturalise was not sufficient, holding that the article 14 prohibition on discrimination was only
meaningful if the applicant’s personal situation in relation to the criteria listed in the relevant legal
provision were taken into account exactly as it stood. The Court seems to have suggested that it is
not only unnecessary for an individual to “mitigate” or change their circumstances in such a way so
as to improve his own situation, but that to do so would make article 14 meaningless.

The Court thus found a violation of article 14 under the Convention in conjunction with article 1 of
Protocol No. 1.

With regard to the applicant’'s complaint in respect to article 6 of the Convention, the Court
concluded that the fact that the appeal on points of law had been lodged by the prosecution service
had in no way curtailed the applicant’s right to be present at the hearing of her case, a right she had
been unable to exercise despite having wished to do so. There had therefore been a violation of
article 6.



