Ibrahima Gueye et al. v France, Communication No. 196/1985, U.N. Doc.
CCPR/C/35/D/196/1985 (1989)

1) Reference Details

Jurisdiction: UN Human Rights Committee, Thirty-fifth session
Date of Decision: 3 April 1989

Link to full case: http://www1.umn.edu/humanrts/undocs/session35/196-1985.html

2) Facts

The authors claim to be victims of a violation by France of Article 26 of the International Covenant
on Civil and Political Rights (the Covenant). They allege that French legislation which provided that
the pensions of retired soldiers of Senegalese nationality who served in the French Army prior to
the independence of Senegal in 1960 was less than that enjoyed by retired French soldiers of
French nationality was discriminatory.

3) Law

National Law

e French Laws: No. 51-561;

e Decree No. 51-590;

e Finance Act No. 74.1129;

e French Finance Law No. 81.
International Law

e Article 26 of the International Covenant on Civil and Political Rights (right to non-
discrimination).

4) Legal Arguments
The Authors

The authors rejected the justifications of the French authorities for the allegedly different treatment
of retired African soldiers, namely: (a) their loss of French nationality upon independence; (b) the
difficulties for French authorities to establish the identity and the family situation of retired
soldiers in African countries; and (c) the differences in the economic, financial and social conditions
prevailing in France and in its former colonies.

The authors contended that they have been the victims of racial discrimination based on the colour
of their skin, on the prejudicial assumptions of the French authorities that (a) in Senegal, registry
office records are not well kept and fraud was rife and (b) as those to who pensions were owed
were black people who lived in an underdeveloped country they do not need as much money as
pensioners who live in a developed country such as France.

The authors expressed consternation at the fact that the State was capable of arguing that since the
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creditor is not rich and lives in a poor country, the debtor may reduce his debt in proportion to the
degree of need and poverty of his creditor - an argument they consider to be contrary not only to
fundamental principles of law but also to moral standards and to equity.

The State

The State argued that the communication was inadmissible due to it being incompatible with the
provisions of Article 3 of the Optional Protocol to the Covenant. Additionally, The State contended
that the application was unfounded, because it deals with rights that fall outside the scope of the
Covenant (i.e. pension rights) and because the contested legislation does not contain any
discriminatory provisions within the meaning of Article 26 of the Covenant.

Furthermore, the State invoked an interpretative declaration made by the French Government upon
ratification of the Optional Protocol on 17 February 1984 and contended that the communication
was inadmissible ratione temporis. The State argued that it was clear from this interpretative
declaration that communications directed against France are admissible only if they are based on
alleged violations which derive from acts or events occurring after 17 May 1984 - the date on
which the Protocol entered into force with respect to France.

5) Decision
Admissibility

The Human Rights Committee decided that the communication was admissible. Considering the
State’s contention that the communication was inadmissible under Article 3 of the Optional
Protocol as it was incompatible with the Covenant, the Committee recalled that it had already
decided with respect to prior communications that the scope of Article 26 of the Covenant
permitted the examination of allegations of discrimination even with respect to pension rights.

Considering the ratione temporis the Committee observed that the interpretative declaration of
France purported to limit the Committee's competence ratione temporis to violations of a right set
forth in the Covenant, which result from "acts, omissions, developments or events occurring after
the date on which the Protocol entered into force". The Committee took the view that it had no
competence to examine the question whether the authors were victims of discrimination at any
time prior to 17 May 1984, however, it remained to be determined whether there had been
violations of the Covenant subsequent to the said date.

Merits

In reaching its decision the Committee set out that the main question before it was whether the
authors are victims of discrimination within the meaning of Article 26 of the Covenant or whether
the differences in pension treatment of former members of the French Army based on whether they
are French nationals or not, should be deemed compatible with the Covenant.

In determining this question, the Committee set out:

“The Committee has noted the authors claim that they have been discriminated against on racial
grounds, that is, one of the grounds specifically enumerated in article 26. It finds that there is no
evidence to support the allegation that the State party has engaged in racially discriminatory
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practices vis-a-vis the authors. It remains, however, to be determined whether the situation
encountered by the authors falls within the purview of article 26. The Committee recalls that the
authors are not generally subject to French jurisdiction, except that they rely on French legislation in
relation to the amount of their pension rights. It notes that nationality as such does not figure among
the prohibited grounds of discrimination listed in article 26, and that the Covenant does not protect
the right to a pension, as such. Under article 26, discrimination in the equal protection of the law is
prohibited on any grounds such as race, colour, sex, language, religion, political or other opinion,
national or social origin, property, birth or other status. There has been a differentiation by reference
to nationality acquired upon independence. In the Committee's opinion, this falls within the reference
to ‘other status’ in the second sentence of article 26. The Committee takes into account, as it did in
communication No. 182/1984, that ‘the right to equality before the law and to equal protection of the
law without any discrimination does not make all differences of treatment discriminatory. A
differentiation based on reasonable and objective criteria does not amount to prohibited
discrimination within the meaning of article 26’.”

Moving on to examine whether the State action was reasonable and objective the Committee
provided:

“In determining whether the treatment of the authors is based on reasonable and objective criteria,
the Committee notes that it was not the question of nationality which determined the granting of
pensions to the authors but the services rendered by them in the past. They had served in the French
Armed Forces under the same conditions as French citizens; for 14 years subsequent to the
independence of Senegal they were treated in the same way as their French counterparts for the
purpose of pension rights, although their nationality was not French but Senegalese. A subsequent
change in nationality cannot by itself be considered as a sufficient justification for different treatment,
since the basis for the grant of the pension was the same service which both they and the soldiers who
remained French had provide . Nor can differences in the economic, financial and social conditions as
between France and Senegal be invoked as a legitimate justification. If one compared the case of
retired soldiers of Senegalese nationality living in Senegal with that of retired soldiers of French
nationality in Senegal, it would appear that they enjoy the same economic and social conditions. Yet,
their treatment for the purpose of pension entitlements would differ. Finally, the fact that the State
party claims that it can no longer carry out checks of identity and family situation, so as to prevent
abuses in the administration of pension schemes cannot justify a difference in treatment. In the
Committee's opinion, mere administrative inconvenience or the possibility of some abuse of pension
rights cannot be invoked to justify unequal treatment. The Committee concludes that the difference in
treatment of the authors is not based on reasonable and objective criteria and constitutes
discrimination prohibited by the Covenant.”

Subsequently, the Human Rights Committee opined that the events in the case, in so far as they
produced effects after 17 May 1984 violated Article 26 of the Covenant.



