B. J. v Denmark, Communication No. 17/1999, U.N. Doc. CERD/C/56/D/17/1999
(2000)

1) Reference Details

Jurisdiction: UN Committee on the Elimination of Racial Discrimination
Date of Decision: 17 March 2000

Link to full case:
http://www1.umn.edu/humanrts/country/decisions/17-1999.html

2) Facts

The petitioner, a Danish national, had lived in Denmark since 1984. In February 1997 he
went to a discotheque with his brother and a group of friends, two of them were of Danish
origin and four not. The doorman refused to let them in because they were foreigners.

The petitioner complained of racial discrimination to the police, who would not accept the
complaint because “the admissions policy was entirely up to the owners”. A written
complaint was also rejected by the police. The petitioner appealed to the State Attorney
(SA). Subsequently, the Public Prosecutor (PP) brought the case before the District Court
(DC) which fined the doorman for a violation of the Act Prohibiting Discrimination on the
Basis of Race.

The petitioner also requested the PP to claim for compensation in accordance with the Act
on Civil Liability (the Act). The court decided the violation was not grave or humiliating
enough and rejected the claim.

The petitioner received a copy of the Court's judgment after the time-limit for filing an
appeal to the High Court. He obtained a special permit from the Regional High Court (HC) to
bring the case. However, the HC found no basis for compensation because the doorman had
refused entry “politely”. The HC concluded that the violation of the petitioner’s honour by
the doorman was not severe or humiliating enough to justify compensation. Moreover, the
doorman had been fined so verification and condemnation of the act had taken place and
the petitioner had had sufficient satisfaction.

While judgments of the HC may normally not be appealed to the Supreme Court a special
permit may be granted in cases of principle. In March 1999, the petitioners application for a
permit was rejected and no further remedies are available under Danish law.

3) Law

National Legislation

e Danish Criminal Code

e Act Prohibiting Discrimination on the basis of Race

e Acton Civil Liability

International Legislation

e Article 6 of the International Convention on the Elimination of All forms of Racial
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Discrimination (CERD) (adequate reparation or satisfaction)
4) Legal Arguments
The Petitioner

The petitioner argued that his exclusion from the discotheque was discriminatory. He
contended that effective satisfaction and reparation must be granted for damage suffered
as a result of discrimination and that this was not provided by the fine imposed by the
Court.

The petitioner submitted that under the Act it was possible to grant compensation for
insult, so the courts failed to apply Danish law as the fine given to the doorman was of a
"purely symbolic nature". Therefore, no effective remedy had been granted to the petitioner
in order to comply with the Convention as sanctions must be effective and not only
symbolic.

The State

The State argued that CERD could not be interpreted as requiring a specific form or severity
of penalty as a sanction for specific types of racial discrimination. In determining the
penalty, account should be taken of the gravity of the offence and the offender’s character
and conduct before and after the offence and their motives.

The State contended that there is no basis for alleging that CERD had been violated as the
judgment established that the petitioner had been the victim of racial discrimination. It set
out that individual States must determine the procedural rules for awarding compensation
for non-pecuniary damage. It contended that Article 6, the right to "adequate reparation or
satisfaction", may be subject to limitations in line with findings of the European Court of
Human Rights (which has held that there can be no question of “compensation” where
there is no damage to compensate).

Furthermore, the State argued that CERD does not require that a person who has been
discriminated against by another individual always has a claim for compensation. The
conviction of such a person can provide "adequate reparation or satisfaction". Similarly it
contended that in Danish law, it is possible to be awarded compensation for damage for
racial discrimination by individuals in violation of CERD, but this presupposes that the
conditions for this are satisfied. When determining any compensation, account must be
taken of the gravity of the damage and the nature and circumstances of the act.

5) Decision

The Committee declared the petition admissible but there had been no violation of CERD.
The Committee opined that conviction and punishment for a criminal act and the payment
of compensation to the victim have different functions and purposes. Being refused access
to a place intended for general public use solely on the ground of national or ethnic
background is a humiliating experience which cannot always be adequately satisfied by
imposing a criminal sanction on the perpetrator.

The Committee explained that the facts described disclose no violation of CERD, but the
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State should ensure that the victims of racial discrimination seeking reparation or
satisfaction in accordance with the Convention have their claims considered with due
respect for situations where the discrimination has resulted in humiliation rather than
physical damage.



