
The Equal Rights Review, Vol. Four  (2009)

109

Equal Rights Trust Advocacy

Jim Fitzgerald1

In the period since the publication of ERR Volume 3 (June 2009), ERT has been continuing with 

its work to expose patterns of discrimination globally and to combat inequality and discrimina-

tion both nationally and internationally. A major component of ERT’s advocacy work has been 

advocating for the Declaration of Principles on Equality by using the Principles as a basis for 

assessing legislative and judicial developments. Below is a brief summary of some of the most 

important ERT advocacy actions.

ERT Submits Written Comments to Mol-
dovan Government on Draft Anti-discrim-
ination Law

On 10 July 2009, ERT submitted written com-
ments to Vitalie Pârlog, Minister of Justice of 
the Republic of Moldova on the Draft Law on 
Preventing and Combating Discrimination.2 
The Draft Law aims to ensure the enjoyment 
by all persons in the territory of Moldova to 
equal rights and equal treatment in political, 
economic, social and other spheres of life. 

While there are numerous non-discrimina-
tion provisions currently in force in Moldo-
va, as well as some judicial interventions to 
protect from discrimination, the lack of com-
prehensive anti-discrimination law has been 
holding back the fight against discrimination. 
The Draft Law is an attempt to fill this gap.

In its submission ERT assessed the Draft Law 
and set out its concerns on several crucial 
issues that should be addressed properly. 
ERT provided recommendations on the basis 
of the Declaration of Principles on Equality 
as an international instrument of best prac-
tice to guide legislators and policy makers 
in strengthening national equality regimes. 

ERT’s most important recommendations re-
lated to:

■  The definitions of direct and indirect dis-
crimination and harassment;

■  The absence of a reasonable accommoda-
tion provision;

■  The unjustifiably broad exceptions to the 
prohibition of discrimination in access to 
goods and services;

■  The creation of a Government Committee 
to monitor the compliance with the Law.  
 
In spite of its concerns ERT commended the 
Draft Law for its unified approach which 
covers all grounds of discrimination and for 
including sexual orientation as a specifically 
prohibited ground of discrimination.

Moldova is just one of approximately 160 
countries in the world that currently have 
no comprehensive anti-discrimination law 
to protect the most vulnerable and disadvan-
taged individuals and groups in society.  
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ERT Urges the Sudanese Parliament to Re-
peal Indecency Law 

On 17 September 2009, ERT wrote to the 
Parliament of Sudan expressing concern 
about the discriminatory application of Ar-
ticle 152 of the Criminal Act 1991, which has 
been used to discriminatorily target women 
and non-Muslims.3 The letter also echoed 
broader concerns that whipping, the pre-
scribed punishment for breaching Article 
152, constitutes cruel, degrading and inhu-
man treatment. 

ERT urged the authorities to repeal Article 
152 of the 1991 Criminal Act. It further urged 
the authorities to review the country’s crimi-
nal justice and other legislation in order to 
ensure it complies with the principle of non-
discrimination, which is central to interna-
tional treaties to which Sudan is a party. 

Article 152 of the Sudanese penal code 
states:

  “(1) Whoever commits, in a public 
place, an act, or conducts himself in an inde-
cent manner, or a manner contrary to public 
morality, or wears an indecent or immoral 
dress, which causes annoyance to public feel-
ings, shall be punished, with whipping not 
exceeding forty lashes, or a fine or both.

  (2) The act shall be deemed con-
trary to public morality, if it is so considered 
in the religion of the doer, or the custom of 
the country where the act occurs.”

ERT’s letter followed the imprisonment and 
subsequent release of Sudanese journal-
ist Lubna Hussein for breaching Article 152 
by wearing trousers. On Monday 8 Septem-
ber 2009, Ms Hussein was sentenced to one 
month’s imprisonment after refusing to pay 
a fine for breaking the law. Ms Hussein was 

released on Tuesday 9 September 2009 after 
the Sudan Journalists Union paid the fine on 
her behalf. 

Ms Hussein’s case highlights the need to re-
peal a law which raises a number of serious 
human rights concerns, particularly with 
regard to the right to non-discrimination. 
Whilst it is gender neutral on its face, Ar-
ticle 152 of the Criminal Act has reportedly 
been applied in a manner that discriminates 
against women. According to reports by na-
tional and international human rights organ-
isations, Article 152 has often been used to 
prosecute women for conduct – such as the 
wearing of trousers – deemed inappropri-
ate by individual law enforcement officers 
and judges. Women have been routinely ar-
rested, detained, tried and then, on convic-
tion, whipped simply because a police officer 
disapproves of their attire. Furthermore, it 
appears that many women sentenced by the 
Public Order Courts are non-Muslims who 
have been displaced to the North by the con-
flict in the South of Sudan.

ERT Submits Expert Opinion on Proposed 
Amendments to Latvia’s State Pensions 
Act 

On 30 September 2009, ERT submitted an 
expert opinion on the proposed amendments 
to the State Pensions Act to Latvia’s Saeima 
(Parliament).4  The amendments in question 
are a response to the European Court of Hu-
man Rights judgment in the case of Andreje-
va v. Latvia (application no. 55707/00, judg-
ment of 18 February 2009). 

In the Andrejeva decision the Strasbourg 
court found that Latvia had discriminated 
against non-citizens as compared to citizens, 
in not recognising their employment before 
1991 by organisations which had been legal-
ly registered in former Soviet republics other 
than Latvia, as counting towards pensions. 
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In its submission ERT argued that the pro-
posed amendments, which aim to end dis-
crimination against non-citizens with re-
spect to pension entitlements by reducing or 
“levelling down” the pension entitlements for 
both citizens and non-citizens, are contrary 
to Latvia’s international legal obligations, 
and to the object and purpose of domestic 
equality legislation. 

ERT’s submission emphasised that: 

■  The levelling down of entitlements is con-
trary to Latvia’s obligations under interna-
tional and European law;

■  Comments and guidance issued by the UN 
Committee on Economic, Social and Cultural 
Rights and the European Commission indi-
cate that regressive measures are not justi-
fiable in order to meet non-discrimination 
obligations;

■  The European Court of  Justice has ruled out 
the possibility of “levelling down” in order to 
end practices of discrimination on grounds 
of sex, and this principle should apply in re-
spect to other types of discrimination. 

ERT appealed to the Latvian parliament to 
reconsider, in the second reading stage, the 
amendments to the State Pensions Act and 
vote for the adoption of amendments which 
would harmonise upwards the pension en-
titlement of the non-citizens to those of citi-
zens of similar employment history. 

ERT Urges Malian Parliament to Improve 
and Pass New Family Code

On 19 October 2009, ERT wrote to the Presi-
dent of the National Assembly of Mali, Dion-
counda Traoré, calling on members of the 
National Assembly to ensure that the draft 
Persons and Family Code is not regressively 

amended in response to concerns about the 
extension of equal rights for women.5 

The letter stated that there was much to be 
welcomed in the Code and expressed ERT’s 
concern that progressive articles would be 
amended or removed in response to hostile 
pressure in recent months over the enact-
ment of the Code. ERT also identified three 
articles in the Code which undermined the 
principles of equal participation and non-
discrimination, and called for these provi-
sions to be amended before the Code is ad-
opted to avoid putting Mali in breach of its 
international obligations. 

The letter was sent as Mali’s parliament de-
bated the bill at second reading, after Presi-
dent Amadou Touré refused to sign the new 
Code into law amid protests led by Islamic 
leaders in late August. Citing the need to “en-
sure calm and a peaceful society”, President 
Touré asked parliamentarians to look again 
at a small number of provisions which had 
drawn criticism. 

In its letter, ERT urged members of the Na-
tional Assembly not to amend or remove ar-
ticles from the draft which extend rights for 
women, including:

■  Article 3, which states that no one can be 
discriminated against due to their genetic at-
tributes.

■  Article 282, which sets the minimum age 
for marriage to 18 for girls. The current law 
sets a minimum age of 18 for males and 15 
for females.

■  Article 284, which sets out that marriages 
will be considered void in the absence of con-
sent by both parties. 

■  Article 313, which states that spouses have 
joint responsibility for the wellbeing of the 
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family. The current law in force states that a 
woman should obey her husband.

■  Article 320, which provides a right to di-
vorce by mutual agreement.

■  Articles 559-605, which replace the term 
“paternal power” used in Article 86 of the 
current Marriage and Guardianship Code 
with the “parental authority” and provide for 
both parents to share parental rights and re-
sponsibility.

■  Article 769, which sets out the rights to in-
heritance of children, descendants, parents 
and siblings on an equal basis. 

■  Articles 793, 794 and 795, which ensure 
that both male and female spouses can in-
herit equally in cases of intestate succession.

In the letter ERT also urged the members of 
the National Assembly to consider removing 
or amending three provisions in the draft 
Code which undermine the right to equality. 
These were:

■  Article 290 which included same sex mar-
riages in a list of prohibited forms of mar-
riage. ERT submitted that this prohibition 
put same sex partners at a disadvantage in 
respect to their right to found a family and 
urged the Malian parliament to be guided 
by recent interpretations by the UN Human 
Rights Committee. 

■  Article 302 which authorised and legiti-
mised the practice of polygamy, which vio-
lates the equal rights of women in relation to 
men. Mali should be guided on this issue by 
the UN Committee on the Elimination of Dis-
crimination Against Women, which has ex-
pressed concern that Malian family law does 
not outlaw polygamy and recommended that 
Mali “put in effect measures to discourage 

polygamy and to ensure that spouses have 
the same rights and responsibilities both 
during marriage and in the event of its dis-
solution.”

■  Article 314 which stated that the hus-
band is the head of the family, has the right 
to choose the family’s residence and has re-
sponsibility for the family’s finances. ERT put 
forward that Article 314 was both in breach 
of the Convention on the Elimination of Dis-
crimination against Women and the Protocol 
on the Rights of Women in Africa, and that it 
is inconsistent with other Articles in the draft 
Code, which seek to put men and women on 
an equal footing.

ERT also used the opportunity to urge Ma-
lian authorities to take comprehensive and 
effective measures, including public aware-
ness-raising campaigns, aimed at eliminat-
ing practices of polygamy.

ERT Calls on Commonwealth Heads of 
Government to Condemn the Ugandan 
Anti-homosexuality Bill and Urges Ugan-
dan President and Parliament to Reject 
the Bill

On 26 November 2009, ERT wrote to the 
Commonwealth Secretary General, Kama-
lesh Sharma, calling on the Heads of Gov-
ernment to condemn an Anti-homosexuality 
Bill recently introduced in the Parliament of 
Uganda and to take urgent action to repeal 
existing homophobic laws across the Com-
monwealth.6 The letter was sent in advance 
of the Commonwealth Heads of Government 
meeting later that week.

Homosexual conduct is currently illegal in 
the majority of Commonwealth nations, de-
spite the commitment in the 1971 Common-
wealth Declaration of Principles to “foster 
human equality and dignity everywhere”.
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In the letter ERT urged Heads of Government 
to: 

■  Establish a Ministerial Action Group to ad-
dress the issue of laws criminalising homo-
sexual conduct and advise member states of 
the Commonwealth on the legal implications 
of retaining such laws. 

■  Condemn in the strongest terms the Anti-
homosexuality Bill which was tabled in the 
Parliament of Uganda and consider sanc-
tions which would follow from adoption of 
the Bill. 

■  Include a political commitment to tackling 
homophobic laws in the final communiqué of 
its meeting.

ERT argued that current international law 
prohibits discrimination on the basis of sex-
ual orientation and gender identity. Relying 
on interpretation by UN human rights bod-
ies and broadly recognised legal principles to 
support its case, ERT highlighted that in re-
cent years, the UN Human Rights Committee, 
the Committee on Economic, Social and Cul-
tural Right and the Committee on the Rights 
of the Child have all concluded that the right 
to non-discrimination includes protection 
on grounds of sexual orientation or gender 
identity.

On 9 December 2009, following the letter to 
the Commonwealth Secretary General, ERT 
submitted a 25-page legal brief to Ugandan 
President Yowere Museveni outlining how 
the adoption of the Anti-homosexuality Bill 
currently being debated in the Ugandan par-
liament would breach both Uganda’s Con-
stitution and its international treaty obliga-
tions.7 ERT urged President Museveni and 
Ugandan parliamentarians to reject the Bill 
in its entirety, and to review the constitu-
tionality of section 145 of the Ugandan Penal 

Code, which is currently used to prosecute 
homosexual conduct.  

The submission focused on the rights to 
equality and non-discrimination and provid-
ed a detailed analysis of how the proposed 
Bill would affect the enjoyment of these 
rights. ERT argued that protection from dis-
crimination provided by the Constitution 
of Uganda includes protection on grounds 
of sexual orientation and gender identity. It 
further argued that the Bill does not comply 
with the Constitution’s own provisions for re-
stricting fundamental rights and is in breach 
of the international human rights obligations 
by which Uganda is bound. 

ERT Action on International Human 
Rights Day

On 10 December 2009 - international Human 
Rights Day - ERT invited new endorsements 
of the Declaration of Principles on Equality, 
a set of key principles drafted and signed by 
128 leading experts and launched by ERT 
in October 2008. With this renewed appeal, 
ERT responded to the initiative of the UN 
High Commissioner on Human Rights to de-
clare discrimination as the theme of Human 
Rights Day 2009. 

ERT has also addressed specific recommen-
dations related to the rights to non-discrim-
ination and equality to the governments of 
nine countries on which it had focused its 
work earlier this year: Latvia, Malaysia, Mali, 
Moldova, Sudan, Thailand, Uganda, UK and 
the USA.

ERT addressed specific appeals to 9 gov-
ernments from Europe, Africa, Asia and the 
Americas:

■  Latvia – ERT urged the Latvian government 
and its lawmakers to uphold the equality of 
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all persons under its jurisdiction in respect to 
their pension rights and not roll back current 
levels of social security, as recommended in 
ERT’s expert opinion earlier in the year. 

■  Malaysia – ERT called on the government 
of Malaysia to ensure equal rights for state-
less Rohingya migrants under its jurisdic-
tion, following previous advocacy and ahead 
of the publication of its special report on the 
situation of Rohingya held in detention in 
that country. 

■  Mali – ERT reiterated its recommendations, 
the message of which is that Mali’s MPs and 
President should not give in to pressure from 
opponents of the draft Family Code which 
seeks to extend rights for women in respect 
of marriage, property and inheritance. 

■  Moldova – ERT called on the government to 
ensure that the Draft Law on Preventing and 
Combating Discrimination reflects the high-
est international standards on equality as 
set out in its submission to the government's 
consultation and to push for its adoption by 
the parliament. 

■  Sri Lanka – ERT reiterated its call to Presi-
dent Rajapaksa to use the principles of equal-
ity enshrined in Sri Lanka’s constitution and 
in ERT’s Declaration of Principles on Equality 

as the basis for new policies ensuring equal-
ity between Sinhalese and Tamil communi-
ties. 

■  Sudan – ERT addressed recommendations 
to the Sudanese parliament calling for the 
repeal of section 152 of the Criminal Code, 
which prohibits ‘indecent’ acts and conduct 
as it has been used discriminatively against 
women and non-Muslims. 

■  Uganda – ERT called on authorities and 
parliamentarians to reject the proposed An-
ti-Homosexuality Bill which is currently be-
ing debated in Uganda, one of 80 countries 
in the world where homosexual conduct is 
illegal. 

■  UK – ERT wrote to the leaders of the UK’s 
three major political parties urging them to 
ensure that adequate parliamentary time is 
made for the 2009 Equality Bill to be enacted 
before parliament rises. 

■  USA – ERT called on President Obama to 
institute a review of immigration detention 
policies, ensure that all remaining stateless 
detainees at the Guantanamo Bay facility are 
resettled in safe countries and sign the 1954 
Convention on the Status of Stateless Per-
sons.

1 Jim Fitzgerald is Advocacy and Communications Officer at The Equal Rights Trust.

2 The text of the ERT letter to the Minister of Justice Vitalie Pârlog is available at: http://www.equalrightstrust.org/
ertdocumentbank/ERT%20Submission%20to%20Moldova%20on%20Law%20on%20Preventing%20and%20
Combating%20Discrimination.pdf.

3 The text of the ERT letter to the Sudanese Parliament is available at: http://www.equalrightstrust.org/
ertdocumentbank/090916%20Sudan%20Lubna%20Hussein%20clean%20Speaker%20_2_.pdf.
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4 The text of the ERT submission to the Latvian Parliament is available at: http://www.equalrightstrust.org/ert-
documentbank/Microsoft%20Word%20-%20Latvia%20PisjmoDaudze%20_2_.pdf. 

5 The text of the ERT letter to the National Assembly President Dioncounda Traoré is available at: http://www.
equalrightstrust.org/ertdocumentbank/091015%20Mali%20-%20Traore%20Final%20Fr.pdf.

6 The text of the ERT letter to Commonwealth General Secretary Kamalesh Sharma is available at: http://www.
equalrightstrust.org/ertdocumentbank/091126%20Sharma%20-%20CHOGM%20Homophobic%20Laws%202.
pdf.

7 The text of the ERT submission to Ugandan President Museveni is available at: http://www.equalrightstrust.org/
ertdocumentbank/The%20Equal%20Rights%20Trust%20Uganda%20Anti%20Homosexuality%20Bill%20Opin-
ion.pdf. Excerpts of the submission are reprinted in this volume.


