
 1

Sarwar Seliman Mostafa v Denmark, Communication No. 19/2000, U.N. Doc. 

CERD/C/59/D/19/2000 (2001) 

 

1) Reference Details 

 

Jurisdiction: UN Committee on the Elimination of Racial Discrimination 

Date of decision: 10 August 2001 

Link to full case: 

http://www1.umn.edu/humanrts/country/decisions/19-2000.html 

 

2) Facts 

 

The petitioner was registered as an applicant for renting an apartment with the Danish housing 

company DAB. In June 1998 DAB informed him that an apartment was available and asked him 

whether he would be interested in it. The petitioner confirmed that he was interested. However, the 

municipality informed him that he had not been approved due to housing social criteria.  

 

In June 1998, the petitioner asked the municipality to reconsider as he had a good job as an engineer 

and also worked as an interpreter and his wife, also an engineer, was training as a kindergarten 

employee. They both spoke Danish. In July 1998 the municipality said the case would not be 

reopened and forwarded his complaint to the Social Appeals Board (SAB). When the petitioner 

contacted the municipality in July 1998 and explained that he would submit a doctor's letter that his 

daughter was asthmatic, the municipality replied that even if he sent the letter his application would 

still be rejected.  

 

The petitioner reported the case to the police who refused to investigate the matter under the 

Danish Act on Racial Discrimination. In April 1999 the State Attorney concluded there were no 

grounds to change that decision. The petitioner brought the case before the Parliamentary 

Ombudsman who, in November 1998, indicated that the petitioner should wait for the decision of 

the SAB. In October 1998 the SAB informed the petitioner that the municipality would change its 

decision and the Ministry of Housing informed the Documentation and Advisory Centre on Racial 

Discrimination (DARCD) that the family was invited to contact the municipality.  

 

In November 1999 the SAB informed the DARCD that the apartment to which the petitioner was 

assigned had been given to another. Neither the SAB nor the municipality had authority to cancel a 

rental agreement made by the housing company. In January 2000 the housing company informed 

the DARCD that the applicable legislation made it impossible for the company to change the decision 

annulled by the SAB. In March 2000, the SAB finally decided that the municipality's decision of June 

1998 was invalid, as the petitioner did fulfil the conditions for approval to the housing facility.  

 

3) Law 

 

National Law 

 

• Act on Racial Discrimination 

 

International Law 

 

• Article 6 of the International Convention on the Elimination of All forms of Racial 

Discrimination (effective protection and remedies) 
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4) Legal Arguments 

 

The petitioner 

 

The petitioner argued that: 

 

a) The State has breached the Convention. Despite the SAB’s decision, the petitioner had 

still not been provided with an appropriate apartment and that the Danish legislation 

does not allow satisfaction in such cases. 

b) The fact that neither the SAB nor any other authority can assign another appropriate 

dwelling to a person who has wrongfully been refused approval demonstrates the failure 

of Danish legislation to provide effective reparation.  

c) The petitioner was not aware of the practice that a person would remain on the waiting 

list and have an apartment offered when one becomes vacant. 

d) The fact that a person has been subjected to discrimination does not automatically 

entitle that person to damages in tort.  

e) The Convention is not incorporated into domestic law and it is doubtful that the Danish 

courts would apply it. 

 

The State 

 

The State argued that: 

 

a) In September 1998 the municipality had decided to alter its decision of June 1998 and 

informed the SAB that it had decided to approve the petitioner for the dwelling applied 

for or a corresponding one. 

b) As a result of this wrongful act and on the basis the Convention, the petitioner should (a) 

have had the apartment which he had been wrongfully refused; or (b) have had a similar 

dwelling assigned to him; or (c) have received financial compensation.  

c) Options (a) and (b) are not possible. The DAB is not part of the local authority. When a 

local authority refuses to approve a person, the DAB will offer the apartment to another 

person so the apartment will not be vacant when it is established that the authority's 

refusal was wrongful. 

d) In the present case it is impossible to restore the status quo ante. The apartment has 

been let to a third party and regard for the interests of such party is crucial.  

e) It was the petitioner's own choice not to remain on the list, as a result of which it became 

impossible for the DAB to offer him another dwelling.  

f) The issue of damages has not been brought before the Danish courts and, therefore, the 

petitioner has failed to exhaust domestic remedies. 

g) The local authority's refusal to approve the petitioner as a tenant raised issues as to 

whether the refusal constituted a criminal offence and whether the refusal was 

otherwise wrongful. The police and the public prosecutor only had to assess the first 

issue, while the second one was assessed by other authorities, including the SAB. 

h) The decisions of the police and the public prosecutor did not in any way preclude the 

petitioner from instituting civil proceedings. Damages do not depend on the outcome of 

criminal proceedings. Administrative authorities may incur liability for actionable acts 

and omissions. 

i) Civil action against the local authority for compensation is an available and effective 

remedy. 
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5) Decision 

 

The Committee declared the communication inadmissible. It reasoned that the petitioner brought 

his claim before the police and the State Attorney who refused to investigate the matter under the 

Danish Act on Racial Discrimination. The SAB concluded in March 2000, that the Municipality’s 

decision not to approve the petitioner was invalid, but the municipality had now decided to approve 

the petitioner. 

 

It held that the failure, despite the decisions of the municipality and the SAB, to provide the 

petitioner with an apartment equivalent to the one initially applied for or to grant damages could 

not be attributed to the State, as the petitioner could have sought compensation. Subsequently, the 

petitioner did not institute civil proceedings and, therefore, has not exhausted domestic remedies. 

 


