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Odafe and others v Attorney General and others Suit No. FHC/PH/CS/680/2003 

 

1) Reference Details 

Jurisdiction: Nigerian Court of Appeal, Enugu Division 

Date of Decision: 23 February 2004 

Case Status: Concluded by the High Court 

 

2) Facts 

 

The plaintiffs, all confirmed as HIV/AIDS positive, were remand prisoners awaiting trial for periods 

of between two years and four months, and four years and eight months for serious offences, 

including armed robbery and murder. They challenged their continuous detention and segregation 

and argued that they amounted to breaches of their right to dignity and freedom from 

discrimination as guaranteed by ss. 42(1) and 42(2) of the Constitution respectively. In addition, 

they argued that the failure of prison officials to provide them with proper medical care and 

treatment amounted to inhuman and degrading treatment contrary to s. 34(1)(a) of the Nigerian 

Constitution and Article 5 of the African Charter on Human and Peoples Rights’ and a breach of 

their right to life contrary to s. 33(1)4 of the Constitution. 

 

They also sought a declaration that they had a right to proper medical treatment whilst in custody 

pursuant to the requirements to respond to serious illnesses under s. 8(1) and (3) of the Prisons 

Act ('the Act'), the Prisons Regulations Law and the UN Standard Minimum Rules for the Treatment 

of Prisoners and to be relocated to a designated public hospital in order to receive such treatment. 

 

3) Law 

 

National Law 

 

• Sections 8(1) and (3) of the Prisons Act ('the Act'); 

• Section 33(1)(4) of the Constitution of Nigeria (right to life); 

• Section 34(1)(a) of the Constitution of Nigeria (right to dignity of human person); 

• Section 42(1) of the Constitution of Nigeria (right to freedom from discrimination); 

• Section 42(2) of the Constitution of Nigeria (right to freedom from discrimination) 

 

International Law 

 

• Article 5 of the African Charter on Human and Peoples Rights (Every individual shall have 

the right to the respect of the dignity inherent in a human being and to the recognition of his 

legal status. All forms of exploitation and degradation of man particularly slavery, slave 

trade, torture, cruel, inhuman or degrading punishment and treatment shall be prohibited. 
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4) Decision 

 

In handing down its judgement the Court opined that everybody without distinction, including 

those prisoners awaiting trial, have a legal right to seek redress for alleged breaches of their 

constitutional rights pursuant to s. 46(1) of the Constitution and to Article 76 of the African Charter. 

It provided that HIV/AIDS, as a deadly disease and the greatest threat to public health, clearly falls 

within the definition of 'serious illness' for the purposes of s. 8 of the Act (Minister of Health v TAC 

2002 45 WRN).  At the same time the Court explained that there is a lack of awareness of how the 

disease can be spread and therefore, it is not surprising that prison officials are discriminating 

against the applicants. However, discrimination on the grounds of illness, virus or disease is not 

covered by s. 42(1) of the Constitution and therefore cannot be invoked in this case. 

 

At the same time the court remitted the government, having incorporated the African Charter and 

its socio-economic rights into domestic law, must observe its provisions (Ubani v Director SSS 1999 

11 NWLR Pt. 625 129). In turn, this required the Courts to evaluate the state's socio-economic 

policies for compliance with both the Charter and the Constitution. In this case the State failed in its 

obligations. Whilst recognising that the economic cost of embarking on the provision of medical 

treatment is quite high, the state had a responsibility to all prison inmates, regardless of the 

offences they have allegedly committed. The present inmates are in no position to help themselves, 

even if they wanted to, since they cannot access a doctor. In such circumstances they should be 

relocated to a public hospital for treatment. 

 


