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Ms. B.-J. v Germany (Communication No. 1/2003) 

 

1) Reference Details 

 

Jurisdiction: United Nations Committee on the Elimination of Discrimination against 

Women  

Date of Decision: 14 July 2004  

Link to full case: http://www.un.org/womenwatch/daw/cedaw/protocol/decisions-

views/BJ%20v.%20Germany_E_.pdf   

 

2) Facts 

 

Ms. B.-J., a German citizen, submitted an individual complaint to the Committee alleging 

that she was subjected to gender-based discrimination under the statutory regulations 

regarding the law on the legal consequences of divorce. She claimed that the law relating 

to reallocation of pension entitlements and provisions governing the question of 

maintenance are similarly discriminatory. The author claimed more generally that 

women are subjected to procedural discrimination because the risks and stress of court 

proceedings to resolve the consequences of divorce are carried unilaterally by women, 

who are also prevented from enjoying equality of arms. She also claimed that all 

divorced women in situations similar to hers are victims of systematic discrimination. 

 

 

3) Law 
 

• UN Convention on the Elimination of All Forms of Discrimination against 

Women, articles 1, 2, 3, 5, 15 and 16 

• German Constitution, articles 3.2 and 3.3 (the equal treatment provisions) 

  

4) Legal Arguments 

 

The Authors 

 

The author argued that she had been discriminated against as an older women with 

children who became divorced after a long marriage. She argued that the law does not 

take into account the improved or devalued ‘human capital’ of marriage partners. She 

maintained that this constitutes discrimination, as it results in providing a husband with 

his wife’s unremunerated labour. She added that the State party’s explanation of 

relevant legal provisions concerning divorce and the legal consequences of divorce 

failed to describe the continuous discrimination and disadvantage of persons who are 

entitled to equalization in divorce proceedings, who, as a rule, are women. She 

submitted that, in Germany, social structures ensure that men usually advance 

professionally during marriage, while women often have to interrupt their careers and 

professional advancement to raise children, putting them at a disadvantage after 

separation or divorce, and that this is not taken into account by the law on the legal 

consequences of divorce.  

 

She further submitted that the courts commonly ignore marital agreements and family 

situations to the detriment of women, rendering enforcement of claims upon divorce 

extremely difficult, and that equalisation provisions are made dependent upon women’s 

proper behaviour during marriage and after divorce, effectively subjecting women to 

rigid social control by the divorced husband and the courts, whereas inappropriate 

behaviour by a husband, on the other hand, is not subject to any kind of sanction. The 
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author argued that such discrimination is only possible because of insufficient and 

vague legislation. 

 

The author rejected the State party’s argument with respect to inadmissibility by noting 

that since her divorce, she continued to be personally and directly affected by the law on 

the legal consequences of divorce.  

 

State 

 

The State party argued that the communication was inadmissible for lack of  grievance 

under article 2 of the Optional Protocol as only those who can illustrate that they, 

themselves are directly affected by a violation of the law, can submit claims. The State 

party further submitted that the author of a complaint cannot achieve a general and 

fundamental review of German law on the legal consequences of divorce with her 

complaint. 

 

5) Decision 

 

The Committee decided that the communication was inadmissible under article 4, 

paragraph 1, for the author’s failure to exhaust domestic remedies, and paragraph 2(e), 

because the disputed facts occurred prior to the entry into force of the Optional Protocol 

for the State party and did not continue after that date. 

 


