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Mojekwu v Mojekwu [1997] 7 NWLR 283 

 

1) Reference Details: 

Jurisdiction: Nigerian Court of Appeal, Enugu Division 

Date of Decision: 10 Apr 1997 

Case Status: Concluded by the Court of Appeal 

 

2) Facts 

 

The appellant sought a declaration from the Court of Appeal, that as the only surviving male relative 

to his Uncle, who died in 1944 and his father who died in 1963, he was entitled to inherit property 

bought by his Uncle from the Mgbelekeke family of Onitsha under a Kola tenancy land tenure 

system. The appellant claimed the property, pursuant to the native law and custom of Nnewi, in 

particular the custom of Oli-ekpe. The custom prohibits the inheritance rights of females and 

provides that the eldest male in the family will inherit.  The custom further provides that where the 

male issue of the direct line is deceased, the first son of the late brother of the deceased, the nephew 

or 'Oli-ekpe' will inherit.  

 

The appellant paid the necessary Kola to the Mgbelekeke family and the two daughters of the first 

wife of the deceased Uncle signed, as witnessed, the docket of consent from the Mgbelekeke family. 

The first wife remained at the property and the respondent joined her later with the appellant's 

permission in around 1970 having gained judgment in an earlier case started in 1959 when the 

appellant's uncle sought to take over the property.  

 

The respondent, the second wife of the Uncle, argued that the appellant was not head of the 

Mojekwu family and had not inherited the property. The appellant appealed against the trial judge's 

decision for the respondent.  

 

3) Law 

 

National Law 

 

• Constitution of the Federal Republic of Nigeria 

 

International Law 

 

• The Convention on the Elimination of All Forms of Discrimination against Women. 

(CEDAW). 

 

4) Legal Issue for Determination by the Court 

 

The questions for determination by the Court were as follows: 

 

1. Are customary rules of succession which limit the freedom of women to enter into marriage, and 

deny inheritance to women consistent with the fundamental rights of women, the Constitution and 

other laws of Nigeria? 
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2. Is the Nnewi custom or ceremony of 'Oli-ekpe' discriminatory? The custom prohibits the 

inheritance rights of females and provides that the eldest male in the family will inherit.  The 

custom further provides that where the male issue of the direct line are deceased, the first son of 

the late brother of the deceased, the nephew or 'Oli-ekpe' will inherit. 

 

 

5) Decision 

 

The Court of Appeal held that the Nnewi custom of Oli-ekpe is discriminatory and any form of 

societal discrimination on grounds of sex is unconstitutional and against the principles of an 

egalitarian society. A court of law cannot invoke a customary law which is repugnant to natural 

justice, equity and good conscience. Therefore, the personal law of the appellant is not applicable 

and instead the law of the place where the property is situated applies, which in the present case is 

the Mgbelekeke family kola customary tenancy as applied by the Kola Tenancy Law, 1935.  

 

Land held under Kola tenancy is inheritable by children of either sex of the deceased kola tenant 

upon production of further kola by the succeeding child. The signature of the respondent and 

others on the docket stating the appellant's claim to the Kola Tenancy merely acted to authenticate 

the appellant's signature and did not act to estop her claim. Furthermore, the docket was merely an 

articulation of the Oli-ekpe custom. Subsequently, the appellants claim to the disputed property is 

dismissed and costs were awarded in favour of the respondent. 


