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Strathclyde Regional Council v Porcelli [1986] IRLR 134 

 

1) Reference Details 

 

Jurisdiction: United Kingdom of Great Britain and Northern Ireland, Scottish Court of 

Session  

Date of Decision: 31 January 1986 

Case Status: Concluded  

 

2) Facts 

 

Mrs Porcelli was a laboratory technician at Bellahouston Academy.  

 

In 1982 two male laboratory technicians, Mr Coles and Mr Reid, began working with Mrs 

Porcelli. In an attempt to persuade Mrs Porcelli to leave Bellahouston Academy the two men 

mounted a campaign of sexual harassment against her. As a result of the harassment Mrs 

Porcelli eventually transferred her employment to another school. 

 

Further, Mrs Porcelli went to an industrial tribunal and complained that contrary to the Sex 

Discrimination Act 1975 she had been unlawfully discriminated on the grounds of sex by 

her employer. 

 

The industrial tribunal admitted that Mrs Porcelli had been subjected to sexual harassment 

and that her employers were liable vicariously. Yet, they believed that a man in Mrs 

Porcelli’s situation would not have been treated any less favourably, although “the specific 

nature of the unpleasantness might have been different”. 

 

Mrs Porcelli appealed to the Employment Appeal Tribunal (“EAT”). The EAT ruled in Mrs 

Porcelli’s favour stating that:  

 

“[S]uch of the men's conduct which had sexual overtones could not be relevant to how they 

would have treated an equally disliked man. The Industrial Tribunal should have asked 

themselves was there sexual harassment and, if so, was it to the detriment of Mrs Porcelli 

within the meaning of s. 6(2)(b). On that basis, since Mrs Porcelli felt obliged to seek a transfer, 

she had suffered a detriment and had been discriminated against.”  

 

Mrs Porcelli’s employers appealed to the Scottish Court of Session. 

 

3) Law 

 

National Law 

 

• The Sex Discrimination Act 1975 

 

Case Law 

 

• Ministry of Defence v Jeremiah [1979] IRLR 436 
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4) Legal Arguments 

 

Mrs Porcelli 

 

Mrs Porcelli argued that her employer had discriminated against her and violated 

s. 6(2)(b)of the Sex Discrimination Act 1975. 

 

Strathclyde Regional Council 

 

Strathclyde Regional Council alleged that the way Mrs Porcelli had been treated was not 

because of or on the grounds of her sex. Therefore, they had not violated the Sex 

Discrimination Act 1975.  

 

5) Decision 

 

The Court of Session dismissed the appeal of Strathclyde Regional Council and ruled in 

favour of Mrs Porcelli. The Court stated:  

 

“[I]f a form of unfavourable treatment is meted out to a woman to which a man would not be 

vulnerable, she has been discriminated against within the meaning of s. 1(1)(a).” 

 

Lord Emslie stated that:  

 

“Sexual harassment is a particularly degrading and unacceptable form of treatment which it 

must be taken to have been the intention of Parliament to restrain. The Employment Appeal 

Tribunal had correctly overruled the Industrial Tribunal's decision that the respondent 

employee had not been discriminated against on grounds of sex when she was subjected to a 

campaign of unpleasant treatment, including an element of sexual harassment, by two male 

colleagues. The Industrial Tribunal had erred in law in finding that the respondent had not 

been less favourably treated on the ground of her sex because the employees would have 

treated a man they disliked equally unfavourably as they treated the respondent.” 

 

Considering s. 1(1)(a) of the Sex Discrimination Act 1975, Lord Emslie commented: 

 

“[The] Act is concerned with ‘treatment’ and not with the motive or objective of the person 

responsible for it. If the form of the unfavourable treatment or any material part of it which is 

meted out included a significant element of a sexual character to which a man would not be 

vulnerable, the treatment is on grounds of the woman's sex within the meaning of s. 1(1)(a). In 

the present case, the treatment of the respondent which was of the nature of sexual 

harassment was adopted because she was a woman. The weapon used was based upon the sex 

of the victim. Since this form of treatment would not have been used against an equally 

disliked man, the treatment of the respondent was different in a material respect from that 

which would have been inflicted on a male colleague. That the treatment which would have 

been accorded to an equally disliked man would have been equally unpleasant or even more 

cruel did not answer the question posed by s. 1(1)(a). Upon a proper application of s. 1(1)(a), it 

was impossible to say other than that the respondent had been treated less favourably on the 

ground of her sex than a man with whom her position fell to be compared would have been 

treated.” 

 

The Court held that the crucial question in this case was not “was there sexual harassment”, 
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as believed by the EAT, but: 

 

“[W]as the applicant less favourably treated on the ground of her sex than a man would have 

been treated? If that question was answered in the affirmative, there was discrimination 

within the meaning of the Act.” 

 

In this case the question was answered in the affirmative and therefore in favour of 

Mrs Porcelli. 

 

 


