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Merger and Cross v France (Application no. 68864/01) 

 

1) Reference Details 

 

Jurisdiction: European Court of Human Rights 

Date of decision: 22 December 2004 

Link to full case: 
http://cmiskp.echr.coe.int/tkp197/view.asp?action=html&documentId=712947&portal=hbkm&source=externalbydocnumber&table=285953B33D3AF94893DC49EF6600CEBD49 

 

2) Facts 

 

Applicant Merger (first applicant) was born on 6 December 1968 of a relationship which 

began in 1964 between Applicant Cros (second applicant) and Mr R. Merger, a married man 

and the father of four other children. Both were French nationals. The first applicant's 

father had acknowledged her paternity and she took his name. He died on 12 March 1986, 

leaving as his heirs his wife, their four children and the first applicant. His will, drafted in 

1985, stated that the estate was to be divided into five parts to be allocated by the drawing 

of lots in the presence of all his children, the disposable portion of the estate was to pass to 

the first applicant after an account had been taken of any gifts that had been made and for 

his wife's life interest to attach only to the share of the four legitimate children. The will also 

provided that the first applicant was to receive a pension for the duration of her studies, 

and these were to be paid for if the law so permitted. As an amicable division of the estate 

was not possible, the deceased's four legitimate children and their mother brought 

proceedings against the applicants in the Paris tribunal de Grande Instance seeking, inter 

alia, orders setting aside the gift of the disposable portion to the first applicant and the gifts 

their father had made to the second applicant, and restricting the first applicant's rights to 

10% of the net estate.  

 

The tribunal granted their request. The applicant’s appeal was refused at the Court of 

Appeal which held that since the first applicant was an illegitimate child her claim to a 

reversionary pension was inadmissible as she was not prepared to abandon her rights to 

the estate. The applicants appealed to the Court of Cassation. On 4 February 1999, the 

notary liquidated the estate and drew up the deed of division. The first applicant was 

required to pay an equalising balance to the other heirs, a payment which was financed by 

the second applicant selling her home. In 2000, the Court of Cassation dismissed the 

applicants' appeal. Following that judgment, the equalising balance was duly paid to the 

other heirs.  

 

3) Law 

 

• Article 8 of the European Convention on Human Rights and Fundamental Freedoms 

(right to privacy) 

• Article 1 of Protocol No. 1 to the European Convention on Human Rights and 

Fundamental Freedoms (right to property) in conjunction with Article 14 of the 

Convention for the Protection of Human Rights and Fundamental Freedoms (right to 

non-discrimination) 

 

4) Legal Arguments 

 

The Applicant 
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The first applicant complained that her rights to inherit property from her father were more 

limited than those of her half-brothers and half-sisters owing to her status as an illegitimate 

child conceived at a time when her father was bound by marriage to another person. Both 

applicants complained of the illegitimate child's incapacity to receive a gift from its parent 

if, at the time of its conception, the parent was bound by marriage to another person. They 

further complained that gifts by the father to the mother of such a child were null and void. 

The applications alleged that this amounted to discrimination in violation of Article 14. 

 

The State 

 

The Government did not contest the claims, leaving it to the Court’s discretion.   

 

5) Decision 

 

The Court considered that the facts of the case fell within the ambit of Article 1 of Protocol 

No. 1, and that Article 14 of the Convention could apply in conjunction with that provision. 

The Court pointed out that a similar situation had been at issue in Mazurek v France where 

it was found that no grounds existed on which to justify discrimination based on birth out of 

wedlock.  

 

The Court found that the first applicant had been treated differently in the division of the 

estate on account of her position as an illegitimate child, and thus there had been a violation 

of Article 1 of Protocol No. 1, taken together with Article 14 of the Convention. However, in 

relation to the complaint that an illegitimate child was unable to receive a gift from its 

parent if, at the time of its conception, the parent was bound by marriage to another person, 

the Court found that it did not fall within the ambit of Article 1 of Protocol No 1, and 

therefore found no breach of Article 14. Finally, the Court found a violation of Article 8 in 

conjunction with Article 14 on the basis that the distinction made between “illegitimate” 

children and “legitimate” children amounted to discrimination based on birth out of 

wedlock. 

 


