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London Underground Limited v Edwards (No 2) [1998] IRLR 364 

 

1) Reference Details 

 

Jurisdiction: United Kingdom of Great Britain and Northern Ireland, Court of Appeal (Civil 

Division) 

Date of Decision: 21 May 1998 

Case Status: Concluded 

 

2) Facts 

 

The respondent, Miss Susan Edwards, began employment with the London Underground in 

September 1983. In 1987 she qualified as a train driver. Miss Edwards had a child in 1987 

for whom she had sole care. 

 

Rostering arrangements in force until the end of 1992 enabled Miss Edwards to swap shifts 

to ensure that she only worked during the day on weekdays (and alternate Sundays).  

 

A ‘company re-organisation’ plan was brought into effect in 1991 to reduce costs and 

increase efficiency. The plan included an overhaul of the rostering system, which involved 

some shifts being made longer, and staff cuts. A voluntary severance scheme and enhanced 

pension payments were put in place to avoid compulsory redundancies. The new rostering 

scheme included: 

 

“[F]lexible shifts were…introduced with a minimum of four hours and a maximum of eight 

hours, the duties beginning at 4.45 am and ending at 1.30 pm, with Sundays part of the 

working week. Operators were expected to work over a seven-day period and to be paid a fixed 

salary, working an average of 38.5 hours per week over a period of four weeks. Nonetheless, 

the working of the shift pattern might involve an operator working on eleven consecutive days. 

As a result of the scheme, a person wishing to work social hours during the daytime would 

have to exchange shorter shifts for longer shifts with no extra remuneration to attract a 

person to work the unsocial hours.” 

 

London Underground recognised that the new system would cause difficulties for single 

parent families and sought to introduce the “single parent link”: 

 

“[W]hich would involve isolating 11 separate shifts, at either end on the line, from the general 

roster. It was proposed that those who wished to could apply to work those shifts rather than 

go into the general roster.”  

 

The scheme was rejected by trade unions in favour of the provision of crèches.  

 

Miss Edwards made it clear that she could not comply with the new rostering arrangements 

when she was given a letter detailing contractual changes in November 1992. Consequently, 

Miss Edwards refused to sign the new contract, resigned and claimed (indirect) 

discrimination on the grounds of sex. 

 

An tribunal upheld Miss Edwards complaint, stating:  
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“[T]hat a prima facie case of indirect discrimination had been established because a 

considerably smaller proportion of female single parents than male single parents could 

comply with the rostering condition. The tribunal went on to conclude that the condition was 

not justifiable, given that London Underground had itself contemplated a scheme catering for 

the needs of single parents.” 

 

London Underground’s appeal to a further Tribunal was dismissed but granted leave to 

appeal to the Court of Appeal. 

 

3) Law 

 

National Law 

 

• Sex Discrimination Act 1975 

 

Case Law 

 

• R v Secretary of State for Employment ex parte Seymour-Smith [1997] IRLR 315 

• Barry v Midland Bank plc [1998] IRLR 138  

• R v Secretary of State for Trade and Industry ex parte Unison [1996] IRLR 438 

• Greater Manchester Police Authority v Lea [1990] IRLR 375 

• Jones v University of Manchester [1993] IRLR 218  

• Perera v Civil Service Commission (No 2) [1983] IRLR 166 

• Staffordshire County Council v Black [1995] IRLR 234  

 

4) Legal Arguments 

 

The Respondent 

 

Miss Edwards argued that London Underground had unlawfully discriminated against her 

contrary to the Sex Discrimination Act 1975. 

 

5) Decision 

 

The Court of Appeal upheld the decisions of the Tribunals in favour of Miss Edwards. Leave 

to appeal to the House of Lords was refused. 

 

The Court focused on the question of whether the new rostering arrangements imposed a 

condition that “a considerably smaller proportion of female train operators than of male 

operators could comply”. 

 

The Court ruled that: 

 

“The industrial tribunal did not err in law in concluding that the proportion of female train 

operators who could comply with new rostering arrangements was ‘considerably smaller’ than 

the proportion of male train operators within the meaning of s. 1(1)(b)(i) of the Sex 

Discrimination Act, where 100% of 2,023 male train operators could comply compared with 

95.2% (20 out of 21) women. The tribunal, therefore, was entitled to conclude that the 

requirement to work the new roster indirectly discriminated against the applicant, who was 
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the woman unable to comply with the arrangements.” 

 

“The need to show under s. 1(1)(b)(i) that the proportion of women who can comply with a 

given requirement or condition is ‘considerably smaller’ than the proportion of men who can 

comply with it has a dual statutory purpose. The first is to prescribe as the threshold for 

intervention a situation in which there exists a substantial and not merely marginal 

discriminatory effect (disparate impact) as between men and women, so that it can be clearly 

demonstrated that a prima facie case of indirect discrimination exists, sufficient to require the 

employer to justify the application of the condition or requirement in question. The second is 

to ensure that a tribunal charged with deciding whether or not the requirement is 

discriminatory may be confident that its disparate impact is inherent in the application of the 

requirement or condition and is not simply the product of unreliable statistics or fortuitous 

circumstance.” 

 

“It is not appropriate to lay down a rule of thumb defining what amounts to a proportion 

which is ‘considerably smaller’ for the purposes of determining the potentially discriminatory 

nature of a requirement or condition. Since the disparate impact question has to be resolved in 

an infinite number of different employment situations, an area of flexibility (or margin of 

appreciation) is necessarily applicable to whether a particular percentage is to be regarded as 

substantially smaller in any given case.” 

 

Further the Court stated:  

 

“In making this assessment in the present case, the industrial tribunal did not err in finding 

that the requirement bore disproportionately as between men and women, even though only 

one woman was affected by it. Given that the legislation is concerned essentially to contrast 

the impact of a given requirement as between men and women, it would be wrong to ignore 

the striking fact that not a single man was disadvantaged by the requirement, despite the vast 

preponderance of men within the group. The tribunal was also entitled to use its general 

knowledge and expertise to look outside the pool for comparison and take into account the 

national figure that 10 times as many women as men single parents have care of a child. It was 

also entitled to infer from the small number of women employed compared with men that it 

was either difficult or unattractive for women to work as train operators in any event and that 

the figure of 95.2% of women unable to comply was likely to be a minimum rather than a 

maximum figure.” 

 

 


