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Case to seek declaration of status (2004 (Ju) No. 1968) 

 

1) Reference Details 

 

Jurisdiction: Supreme Court of Japan 

Date of Decision: 17 March 2006. 

Link to full case: 

http://www.courts.go.jp/english/judgments/text/2006.03.17-2004.-Ju-.No..1968.html 

 

2) Facts 

 

The case concerned a dispute over Common land, bought by the inhabitants of a hamlet in 

the Okinawa Prefecture in 1906 (referred to as “commoners”, who managed the Common 

Land in accordance with the traditional customs and rules of the hamlet). Only the head of a 

family could qualify as a “commoner”. In the case of the replacement of the head of family 

due to the commoner’s death or taking over of headship, only a male descendant could 

succeed to the status of commoner.  

 

3) Law 

 

National Law 

 

• Articles 2 (standard for construction), 90 (public policy), 92 (custom inconsistent 

with default rules), 263 (right of common having the nature of co-ownership), and 

294 (right of common not having the nature of co-ownership) of the Civil Code 

• Article 14(1) of the Constitution of Japan (principle of equality, denial of peerage, 

and limitation of distinction) 

 

4) Legal Arguments 

 

The Applicants 

 

The applicants alleged that the part of the Customs which qualified only householders and 

their male descendants as commoners, and excluded female descendants who married men 

other than inhabitants of the hamlet, unless they divorce their husbands and resume their 

family names, was contrary to Article 14 of the Constitution. 

 

5) Decision 

 

The court ruled that the part of the Customs that qualified only male descendants as 

commoners, was reasonable to a certain extent, and therefore could not be deemed to be 

contrary to Article 14. The Court conceded that it did not seem particularly necessary or 

reasonable to apply different treatment of male descendants and female descendants, but 

deemed that since the right of common is rooted in the local customs established over many 

years, such customs had to be respected to the greatest extent possible if they still existed. 


