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Cornelis Hoofdman v The Netherlands, Communication No. 602/1994, U.N. Doc. 

CCPR/C/64/D/602/1994 

 

1) Reference Details 

 

Jurisdiction: Human Rights Committee, Sixty-fourth session  

Date of Decision: 25 November 1998 

Case Status: Concluded by the Human Rights Committee 

Link to full case: http://www1.umn.edu/humanrts/undocs/session64/view602.htm 

 

2) Facts 

 

The author and his girlfriend lived together as an unmarried couple from January 1986 until her 

death, on 14 February 1991. On 26 February 1991, the author applied for a pension or temporary 

benefit under the General Widows' and Orphans' Act (Algemene Weduwen- en Wezenwet) (AWW). 

On 26 April 1991, the Social Security Bank (Sociale Verzekeringsbank) (SVB), which is responsible 

for implementing the AWW, rejected the author's application on the ground that, since he had not 

been married, he did not meet AWW requirements. The decision was based on Articles 8 and 13 of 

the AWW, under which pension entitlements or temporary benefits are only awarded to the widow 

or the widower of the (insured) spouse. 

 

On 12 May 1991, the author appealed to the Board of Appeal (Raad van Beroep), arguing that the 

distinction drawn by the SVB between married and unmarried cohabitants, for purposes of AWW 

benefits, amounted to prohibited discrimination within the meaning of Article 26 of the Covenant. 

The President of the Board of Appeal, on 2 December 1991, declared the appeal unfounded, relying 

on a decision taken on 28 February 1990 by the highest court in social security cases, the Central 

Board of Appeal (Centrale Raad van Beroep) (CRvB). On 24 December 1991, the author filed an 

appeal against the decision of 2 December 1991 with the full Board of Appeal. On 26 May 1992, the 

Board of Appeal rejected the author's appeal. On 29 June 1992, the author appealed to the Central 

Board of Appeal. On 17 June 1993, the Central Board of Appeal confirmed the Board of Appeal's 

judgment of 26 May 1992. 

 

3) Law 

 

International Law 

  

• Article 23(1) of the International Covenant on Civil and Political Rights 1966 (right to 

private and family life); 

• Article 26 of the International Covenant on Civil and Political Rights 1966 (right to non-

discrimination) 

 

National Law 

 

• General Widows' and Orphans' Act (Algemene Weduwen- en Wezenwet) 

 

4) Legal Arguments 
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The author claimed to be a victim of violations by the Netherlands of Article 26 of the International 

Covenant on Civil and Political Rights, as well as of his right to respect for his private and family life. 

 

The author claimed that his private and family life was not respected because he was denied AWW 

benefits simply because he was not married. He pointed out that under several other social security 

acts, unmarried cohabitants are treated as married cohabitants, and that he and his partner fulfilled 

the criteria used in respect of these acts (joint accommodation and joint contribution to the 

household costs).  

 

He submitted that both he and his partner were unemployed and received unemployment benefits 

as a "married couple" under the relevant Act. However, in order to receive benefits under the AWW, 

he would have been forced to marry first.  Accordingly the author argued that such an artificial 

construction constitutes arbitrary interference with his private life. 

 

The author referred to the grounds he argued before the Board of Appeal and Central Board of 

Appeal. He reiterated that conditions and views held in society as to marriage and cohabitation 

have changed, and claimed that the unequal treatment under the AWW of married couples and 

unmarried couples who share a household amounts to prohibited discrimination within the 

meaning of Article 26 of the Covenant. 

 

The author further argued that he did not receive a fair hearing with regard to the determination of 

his right to a pension benefit, because the law applied was discriminatory. 

 

The State 

 

The State party raised no objections to the admissibility of the author's claim under Article 26 of the 

Covenant. In regard to the merits the State party referred to the Committee's decision in 

communication Danning v The Netherlands. It explained that in the Netherlands, marriage entails 

specific legal consequences that do not apply to unmarried cohabitants. The latter are free to 

choose whether or not to enter into matrimony; if they do, they become subject to a different set of 

laws. The Dutch Civil Code contains many provisions solely applicable to married couples. For 

example, a married person is obliged to provide for his or her spouse's maintenance. Matrimonial 

law also covers the rights and obligations in case of divorce. Likewise, inheritance law distinguishes 

between married and unmarried persons. According to the State party, the legal situation that 

formed the basis of the Committee's decision in Danning v The Netherlands was unchanged in 1991, 

the year in which the author applied for a benefit under the AWW. 

 

The State party maintained that many legal differences remain between marriage and co-habitation 

and that equal treatment is by no means self-evident and cannot be claimed merely on the basis of a 

change in the social climate. The State party did not accept that its willingness to incorporate the 

equal treatment of married persons and cohabitants into legislation implied that it should be 

obliged to treat these two groups on an equal basis in the absence of, or prior to, the introduction of 

legislative measures to that effect. 

 

5) Decision 

 

The Committee decided that the communication was admissible as far as it might raise issues under 

Article 26, in conjunction with Article 23(1) of the Covenant. 
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The Committee explained that the issue at hand was whether the author was a victim of a violation 

of Article 26 of the Covenant, because he was denied a widower's pension on the basis of his marital 

status. The Committee noted that on the basis of the information before it, it appeared that the 

author, even if he had been married to his partner rather than cohabitating with her without 

marriage, would not have been entitled to a pension under the AWW, since he was under 40 years 

of age, not unfit for work and had no unmarried children to care for. The matter before the 

Committee is thus confined to the entitlement to a temporary benefit only. 

 

The Committee recalled its jurisprudence that not every distinction amounted to prohibited 

discrimination under the Covenant, provided that it is based on reasonable and objective criteria. 

The Committee observed that the decision to enter into a legal status by marriage, which provides 

under Dutch law for certain benefits and for certain duties and responsibilities, lies entirely with 

the cohabitating persons. By choosing not to enter into marriage, the author did not, in law, assume 

the full extent of the duties and responsibilities incumbent on married persons. Consequently, the 

author did not receive the full benefits provided for by law to married persons. The Committee 

found that this differentiation did not constitute discrimination within the meaning of Article 26 of 

the Covenant.  

 


