
1 

 

Cecilia Derksen v. Netherlands, Communication No. 976/2001, U.N. Doc. 

CCPR/C/80/D/976/2001 (2004) 

 

1) Reference Details  

 

Jurisdiction: Human Rights Committee, Eightieth session 

Date of Decision: 1 April 2004 

Case Status: Concluded by the Human Rights Committee 

Link to full case: http://www1.umn.edu/humanrts/undocs/html/976-2001.html 

 

2) Facts 

 

The author, Ms Derksen, shared a household with her partner Marcel Bakker from August 1991 to 

22 February 1995. Mr Bakker was the breadwinner and Ms Derksen took care of the household and 

had a part-time job. They had signed a cohabitation contract and when Ms Derksen became 

pregnant, Mr Bakker recognized the child as his. The author stated that they intended to marry. On 

22 February 1995, Mr Bakker died in an accident. 

 

On 6 July 1995, the author requested benefits under the General Widows and Orphans Law (AWW, 

Algemene Weduwen en Wezen Wet). On 1 August 1995, her request was rejected because she had 

not been married to Mr Bakker and therefore could not be recognised as a widow under the AWW. 

Under the AWW, benefits for half-orphans were included in the widows' benefits. 

 

On 1 July 1996, the Surviving Dependants Act (ANW, Algemene Nabestaanden Wet) replaced the 

AWW. Under the ANW, unmarried partners are also entitled to a benefit. On 26 November 1996 Ms 

Derksen applied for a benefit under the ANW. On 9 December 1996, her application was rejected by 

the Social Insurance Bank (Sociale Verzekeringsbank) on the grounds that "only those who were 

entitled to a benefit under the AWW on 30 June 1996 and those who became widow on or after 1 July 

1996 are entitled to a benefit under the ANW". 

 

Ms Derksen's request for revision of the decision was rejected by the Board of the Social Insurance 

Bank on 6 February 1997. Her further appeal was rejected by the District Court Zutphen 

(Arrondissementsrechtbank Zutphen) on 28 November 1997. On 10 March 1999, the Central Council 

of Appeal (Centrale Raad van Beroep) declared her appeal unfounded. With this, all domestic 

remedies were said to be exhausted. 

 

3) Law 

 

National Law 

 

• General Widows and Orphans Law (AWW, Algemene Weduwen en Wezen Wet) 

• Surviving Dependants Act (ANW, Algemene Nabestaanden Wet) 

 

International Law 

 

• Article 26 of the International Coventant on Civil and Political Rights 1966 (right to non-

discrimination) 
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4) Legal Arguments 

 

The Author 

 

The author argued that to distinguish between half-orphans whose parents were married and those 

whose parents were not married constitutes a violation of Article 26 of the Covenant. She 

contended that the Human Rights Committee's decision in Danning v The Netherlands, did not apply 

in the present case, as the decision not to marry has no influence on the rights and duties in the 

parent-child relationship. 

 

The author also submitted that under the ANW, half-orphans whose parent died on or after 1 July 

1996 did have an entitlement to a benefit, whether the parents were married or not. According to 

the author it is unacceptable to maintain the unequal treatment for half-orphans whose parent died 

before 1 July 1996. 

 

The author further maintained that she herself is also a victim of discrimination. She accepted, on 

the basis of the Committee's decision in Danning v The Netherlands, the decision not to grant her a 

benefit under the AWW, since benefits under that law were limited to married partners. However, 

now that the law has changed and allows benefits for unmarried partners, she cannot accept that 

she is still being refused a benefit solely on the basis that her partner died before 1 July 1996.  

 

The author argued that once it is decided to treat married and unmarried partners equally this 

should apply to all regardless of the date of the death of the partner and that the failure to do so 

constitutes a violation of Article 26 of the Covenant. 

 

The State 

 

Concerning admissibility the State party pointed out that the author had not appealed the decision 

of 1 August 1995 by which her application under the AWW was rejected. The State party argued 

that to the extent that the communication relates to the distinctions made in the AWW, it should be 

declared inadmissible. 

 

As to the merits, the State party referred to the Committee's prior jurisprudence in cases 

concerning social security, and sought to infer from these decisions that it is for the State to 

determine what matters it wishes to regulate by law and under what conditions entitlement is 

granted, as long as the legislation adopted is not discriminatory in nature. From the earlier 

decisions in which the Committee has reviewed the Dutch social security legislation the State party 

concluded that the distinction between married and unmarried couples is based on reasonable and 

objective grounds. The State party recalled that the Committee had based its view on the fact that 

persons are free to choose whether or not to engage in marriage and accept the responsibilities and 

rights that go with it. 

 

Concerning the claim that the AWW made a prohibited distinction between children born out of 

wedlock and children born of a marriage, the State party argues first that the author has not 

exhausted domestic remedies in this respect. Furthermore, that claim was groundless as it was the 

status of the spouse that determined whether or not a benefit would be provided for the half-

orphan under the AWW not the status of the child. 
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5) Decision 

 

Consideration of Admissibility 

 

The Committee has noted the State party's objections to the admissibility of the communication on 

the grounds that the author has not exhausted available domestic remedies with regard to the 

refusal of a benefit under the AWW. The Committee considered that in so far as the communication 

relates to alleged violations resulting from the decision not to grant her a benefit under the AWW, 

this part of the communication is inadmissible. 

 

However, the Committee decided that the communication in so far as it relates to the refusal of 

benefit under the ANW is admissible and should be considered on its merits. 

 

Consideration of the Merits 

 

The Committee set out that the first question before it was whether the author of the 

communication is a victim of a violation of Article 26 of the Covenant, due to the fact that the new 

legislation which provides for equal benefits to married and unmarried dependants whose partner 

had died was not applied to cases where the unmarried partner had died before the effective date 

of the new law. The Committee explained that by enacting the new legislation the State party has 

provided equal treatment to both married and unmarried cohabitants for purposes of surviving 

dependants' benefits. Taking into account that the past practice of distinguishing between married 

and unmarried couples did not constitute prohibited discrimination, the Committee is of the 

opinion that the State party was under no obligation to make the amendment retroactive. The 

Committee considers that the application of the legislation to new cases only does not constitute a 

violation of Article 26 of the Covenant. 

 

The second question before the Committee was whether the refusal of benefits for the author's 

daughter constitutes prohibited discrimination under Article 26 of the Covenant.  The Committee 

recalled that Article 26 prohibited both direct and indirect discrimination. Yet, a distinction only 

constitutes prohibited discrimination in the meaning of Article 26 of the Covenant if it is not based 

on objective and reasonable criteria. The Committee observed that under the earlier AWW the 

children's benefits depended on the status of the parents, so that if the parents were unmarried, the 

children were not eligible for the benefits. However, under the ANW, benefits are being denied to 

children born to unmarried parents before 1 July 1996 while granted in respect of similarly 

situated children born after that date. The Committee considered that the distinction between 

children born, on the one hand, either in wedlock or after 1 July 1996 out of wedlock, and, on the 

other hand, out of wedlock prior to 1 July 1996, is not based on reasonable grounds.  

 

In making this conclusion the Committee emphasised that the authorities were well aware of the 

discriminatory effect of the AWW when they decided to enact the new law aimed at remedying the 

situation, and that they could have easily terminated the discrimination in respect of children born 

out of wedlock prior to 1 July 1996 by extending the application of the new law to them. The 

termination of ongoing discrimination in respect of children who had had no say in whether their 

parents chose to marry or not, could have taken place with or without retroactive effect. The 

Committee therefore held that the failure of the State party to terminate the discrimination from 1 

July 1996 constituted a violation of Article 26 in regard to the author’s daughter in respect of whom 

half orphan's benefits through her mother was denied under the ANW. 

 


