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Balaguer Santacana v. Spain, Communication No. 417/1990, U.N. Doc. 

CCPR/C/51/D/417/1990 (1994) 

 

1) Reference Details 

 

Jurisdiction: UN Human Rights Committee 

Date of Decision: 15 July 1994 

Case Status: Concluded by the Human Rights Committee 

Link to full case: http://www1.umn.edu/humanrts/undocs/html/vws417.htm 

 

2) Facts 

 

The author set out that in November 1983 he and María del Carmen Montalvo Quiñones decided to 

live together. On 15 October 1985, Ms Montalvo gave birth to a girl, who was recognized by both 

parents and registered on the Registro Civil of Barcelona under the name of María del Carmen 

Balaguer Montalvo. The author further stated that after the birth of the child, their relationship 

deteriorated irremediably. On 7 October 1986 Ms Montalvo left the common household, taking the 

child with her. After several weeks the author learned that Ms Montalvo had moved to Badalona, a 

town near Barcelona.  

 

On 10 November 1986, the author filed an application with the Third Chamber of the Badalona 

Court (Juzgado Tres de Instrucción y Primera Instancia de Badalona) under the regime of "voluntary 

jurisdiction" (jurisdicción voluntaria), with a view to obtaining the recognition of his paternal 

authority (patria potestad) and visiting rights to his child. On 28 January 1987, the judge decided 

that provisional measures should be taken until a final decision was issued in the matter. 

 

The author spent every Saturday or Sunday from 11 a.m. to 8 p.m. with his daughter, who by then 

was one year old. In February 1987 he saw his daughter, believed her to be in ill-health and took 

her to a doctor, keeping her for four days. Subsequent to this visit, the mother refused to let him see 

the child for a period of 19 months until November 1988. 

 

On 23 June 1988, the Badalona Court issued an enforcement order (Auto de obligado cumplimiento) 

against Ms Montalvo, which she appealed to the Superior Court of Barcelona (Tribunal Superior) 

while continuing to deny the author access to his daughter. One year later, on 23 June 1989, the 

Superior Court affirmed the order of 23 June 1988. 

 

On 19 July 1989, the mother started a contentious action (Demanda de Menor Cuantía) before the 

Badalona Court aimed at modifying the provisional decisions of 28 January 1987 and 23 June 1988. 

On 16 March 1990, the Court decided to suspend the proceedings of voluntary jurisdiction pending 

decision on the contentious matter. The author appealed against this decision on 22 March 1990. 

Nearly two years later, on 31 January 1992, the Superior Court (Tribunal Superior) rejected the 

author's appeal. 

 

3) Laws 

 

International Law 

 

• Article 23(1) and Article 24(4) of the International Covenant on Civil and Political Rights 

(Right to family life) 
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• Article 24(1) of the International Covenant on Civil and Political Rights (Every child shall 

have, without any discrimination as to race, colour, sex, language, religion, national or social 

origin, property or birth, the right to such measures of protection as are required by his 

status as a minor, on the part of his family, society and the State) 

• Article 26 of the International Covenant on Civil and Political Rights (Right to non-

discrimination)  

 

 

4) Legal Arguments 

 

The Author 

 

The author claimed that he was a victim of a violation of Article 23(1) and (4) of the Covenant, 

because he has been denied family rights and equality of treatment by the Spanish courts in the 

award of child custody and because of the failure of the courts to act promptly in enforcing a regime 

of reasonable parental visits.  

 

He also claimed a violation of his daughter's rights under Article 24(1) of the Covenant, since a child 

should be afforded access to both parents, especially during her formative years, except in very 

specific circumstances. He further claimed that Spanish legislation did not sufficiently guarantee the 

right of access and that the practice of Spanish courts, as illustrated by his own and many other 

cases, reveals a bias in favour of mothers and against fathers. Although he does not specifically 

invoke Article 26 of the Covenant, the author's allegations also pertain to this provision. 

 

The State 

 

The State party concluded that since the issues raised by Mr Balaguer were being dealt with by the 

Spanish courts in the exercise of Spanish sovereignty, domestic remedies have not been exhausted, 

and that the communication should be declared inadmissible. 

 

With regard to the merits, the State party indicated that on two occasions the author misused his 

visiting rights by keeping his daughter longer than permitted. It denies any discrimination in the 

Spanish law and indicates, inter alia, that the competent judge acted pursuant to the law applicable 

in 1986 (Article 159 of the Civil Code), which provided as follows: "if the parents are separated and 

do not decide by mutual agreement, male and female children less than seven years of age shall 

remain in the custody of the mother, unless the judge for special reasons rules otherwise". Article 160 

provides that: "the father and the mother, even if not exercising parental authority, shall have the 

right of access to their minor children". 

 

5) Decision 

 

Consideration of Admissibility 

 

As to the requirement of exhaustion of domestic remedies, the Committee noted the State party's 

indication that proceedings in the case remained pending. It observed that Mr Balaguer's attempts 

to vindicate a right of access to his daughter had begun in 1986 and that he had not seen his 

daughter for several years. The Committee deemed it unreasonable to expect the author to continue 

to wait for a final decision on custody and visiting rights and considered a delay of over five years in 

the determination, at first instance, of a right of access in custodial disputes to be excessive. The 
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Committee declared the communication admissible in so far as it appeared to raise issues under 

Article 23(1) and (4), Article 24(1) and Article 26 of the Covenant. 

 

On the Merits 

 

The Committee concluded that no issues arose under Article 26 in the circumstances of the case. 

There is no indication that the author was treated arbitrarily and on the basis of unreasonable 

criteria by the Spanish authorities, or that he was treated differently from others in a similar 

situation. 

 

The Human Rights Committee, acting under Article 5, paragraph 4 of the Optional Protocol to the 

International Covenant on Civil and Political Rights, is of the view that the facts before it do not 

reveal a breach by the State party of any of the provisions of the Covenant. 

 


