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Constance Auclair, Marie-France Marleau and Suzanne Whitmore v. The Library of 

Parliament (LoP) (T-683-01) 

 

1) Reference Details 

 

Jurisdiction: Canadian Federal Court 

Date of Decision: 11 July 2002 

Link to full case:  http://decisions.fct-cf.gc.ca/en/2002/2002fct777/2002fct777.html  

 

2) Facts 

 

The case was an application for judicial review. On 20 September 1990 the Library of 

Parliament (LoP) and the Public Service Alliance of Canada (PSAC) entered into a 

Memorandum of Understanding (MoU) settling the matter of an “equalization of pay 

adjustment”. 

 

On 29 July 1998, the Human Rights Tribunal ordered the Treasury Board to make equal pay 

adjustments to certain occupational groups by mutual agreement with the PSAC. An 

Adjudicator was appointed by the Public Service Staff Relations Board (PSSR) under the 

Parliamentary Employment and Staff Relations Act. He found that a “special pay 

adjustment” by the Treasury Board was not an “equal pay adjustment”. For this reason the 

Library of Parliament (LoP) employees were not entitled to the adjustment.  

 

The Treasury Board subsequently issued a document “Collective Bargaining and Pay Equity 

– PSAC”, which was filed as evidence before the Adjudicator, and stated that the Treasury 

Board officials had begun discussions at the bargaining table with the PSAC with respect to 

the pay equity adjustments for the six occupational groups affected by the Tribunal 

decision. 

 

On 29 December 1998 the Treasury Board and the PSAC entered into a MoU on Special Pay 

Adjustments (SPA) for the occupational groups which were the subject of the Tribunal 

decision. The MoU included a condition that the SPA will “be used in any calculation of any 

pay equity wage gap that may be required for any given year ... in the final resolution of the 

pay discrimination complaints". 

 

On 19 October 1999 the Court dismissed the government’s application for judicial review of 

the Tribunal decision of July 1998. On 29 October 1999 the Treasury Board and the PSAC 

entered into an agreement for the purpose of implementing the Tribunal’s decision and on 

16 November 1999 obtained a Consent Order from the Tribunal settling the pay equity 

complaints. 

 

The applicants, employees of the Library, submitted a grievance to the Public Service Staff 

Relations Board, which provided that the applicants should receive the same SPAs as the 

Treasury Board employees. The Adjudicator decided that the applicants had not proved 

that the Treasury Board SPAs were for pay equity reasons. The adjudicator stated that the 

only significant evidence was the SPA agreement itself. However, he did take evidence from 

Ms Jaekl, a classification and equal-pay officer with the PSAC, appearing on behalf of the 

applicants. She had knowledge of the pay discrimination case against the Treasury Board 

and the SPA Agreement. The case was an application for judicial review of the Adjudicator’s 

decision.  



2 

 

 

3) Law 

 

National Law 

 

• Parliamentary Employment and Staff Relations Act 

• Canadian Human Rights Act 

 

4) Legal Arguments 

 

None noted.  

 

5) Decision 

 

The decision of the judicial review was that the Adjudicator’s decision was unreasonable. 

This was due to the fact that the applicants satisfied their onus of proof on the balance of 

probabilities that the SPA Agreement was with respect to an “equal pay adjustment”. 

Further, the decision that “there is no evidence” was unreasonable and the verbal evidence 

of the witness should not have been ignored. Moreover the judgment reasoned that: 

  

“The adjudicator erroneously disregarded other clear evidence, both direct and 

circumstantial, that the SPA was an increase to the rates of pay for pay equity reasons. The 

adjudicator disregarded the Treasury Board announcement that it would implement some pay 

equity adjustments for employees ‘by the end of the year – December’, following the Human 

Rights Tribunal Decision dated July 29, 1998. The SPA Agreement dated December 29, 1998 

was obviously the pay equity adjustment which the government had referred to in the 

announcement. This conclusion is reinforced by the fact that the SPA Agreement repeatedly 

refers to the pay equity issue.” 

 

For these reasons the Court allowed the application for judicial review with costs, set aside 

the adjudicator’s decision and referred the matter back to the adjudicator with a direction 

that the grievance be allowed. 

 


