
1 

 

Lahcen B.  M.  Oulajin and Mohamed Kaiss v Netherlands, Communication No.  426/1990, UN  

Doc. CCPR/C/46/D/426/1990 (1992) 

 

1) Reference Details 

 

Jurisdiction: UN Human Rights Committee, Forty-sixth session 

Date of Decision: 23 October 1992 

Link to full case: http://www.bayefsky.com/pdf/130_netherlandsdec406.pdf 

 

2) Facts  

 

The authors of the communications are Lahcen Oulajin and Mohamed Kaiss. Mr Oulajin's wife and 

two children lived in Morocco. On 19 October 1981, Mr Oulajin's brother died, leaving four children, 

born in 1970, 1973, 1976 and 1979. Subsequently, Mr Oulajin's wife in Morocco assumed 

responsibility for her nephews, with the consent of their mother.  

 

Mr Kaiss' wife and child lived in Morocco. On 13 July 1979 Mr Kaiss' father died, leaving two young 

children, born in 1971 and 1974. Subsequently, Mr Kaiss assumed responsibility for the upbringing 

of his siblings and the children were taken in by the author's family in Morocco.  

 

The authors, who claim to be the only persons to contribute financially to the support of their 

relatives, applied for benefits under the Dutch Child Benefit Act (Algemene Kinderbijslagwet) 

claiming their dependents as foster children. By letters of 7 May 1985 and 2 May 1984 respectively 

the Alkmaar Board of Labour (Raad van Arbeid) informed the authors that, while they were entitled 

to a benefit for their own children, they could not be granted a benefit for their siblings and 

nephews.  

 

It held that these children could not be considered to be foster children within the meaning of the 

Child Benefit Act (the Act), since the authors reside in the Netherlands and cannot influence their 

upbringing, as required under Article 7, paragraph 5, of the Act. 

  

The authors’ appeals to both the Board of Appeal and the Central Board of Appeal failed. They then 

appealed to the European Commission of Human Rights, invoking Articles 8 (cf. Article 17 of the 

Covenant) and Article 14 (cf. Article 26 of the Covenant) of the European Convention for the 

Protection of Human Rights and Fundamental Freedoms. By a decision of 6 March 1989, the 

Commission declared their communications inadmissible.  

 

3) Law 

 

National Law 

 

• Netherland’s Child Benefit Act 

 

International Law 

 

• Articles 8 of the European Convention on Human Rights and Fundamental Freedoms (right 

to home and family life) 
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• Article 14 of the European Convention on Human Rights and Fundamental Freedoms (right 

to non-discrimination) 

• Articles 17 of the International Covenant on Civil and Political Rights (No one shall be 

subjected to arbitrary or unlawful interference with his privacy, family, home or 

correspondence) 

• Article 26 of the International Covenant on Civil and Political Rights (right to non-

discrimination) 

 

4) Legal Arguments 

 

The Author 

 

The authors contended that the Netherland authorities violated Article 26 of the Covenant. They 

refer to the Human Rights Committee's General Comment on Article 26, which states, inter alia, that 

the principle of non-discrimination constitutes a basic and general principle relating to the 

protection of human rights. The authors argued that an inadmissible distinction is made in their 

case between "their own children" and "foster children", all of which belong to the same family in 

Morocco.  

 

The authors further alleged a violation of Article 17 of the Covenant. They stated that they are 

unemployed in the Netherlands and depend on an allowance in accordance with the General Social 

Security Act. This allowance amounts to the social minimum. The child benefits are essential for 

them in order to support their family in Morocco. By refusing the child benefits for their foster 

children, the authors contend, a "family life with them is de facto impossible", thus violating their 

rights under Article 17. 

  

The State 

 

The State explained that pursuant to the Child Benefit Act, residents of the Netherlands, regardless 

of their nationality, receive benefit payments to help cover the maintenance costs of their minor 

children. Provided certain conditions are met, an applicant may be entitled to a child benefit, not 

only for his own children, but also for his foster children. The Act lays down the condition that the 

foster child must be (a) maintained and (b) brought up by the applicant as if he or she were the 

applicant's own child. 

  

The State submitted that the authors' allegations of discrimination raise two issues: 

  

(1) Whether the distinction between an applicant's own children and foster children 

constitutes a violation of Article 26 of the Covenant; 

(2) Whether the regulations governing the entitlement to child benefit for foster children, as 

applied in the Netherlands, result in an unjustifiable disadvantage for non-Dutch nationals, 

residing in the Netherlands. 

 

On the first issue, the State submitted that to be entitled to child benefit for foster children, the 

applicant must raise the children concerned in a way comparable to that in which parents normally 

bring up their own children. This requirement does not apply to the applicant's own children. The 

State argued that this distinction does not violate Article 26 of the Covenant as the aim of the 

regulations was to determine, on the basis of objective criteria, whether the relationship between 
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the foster parent and the foster child is so close that it is appropriate to provide child benefit as if 

the child were the foster parent's own. 

  

On the second issue, the State party submitted that no data existed to show that the regulations 

affected migrant workers more than Dutch nationals.  

 

5) Decision 

 

Merits  

 

The Committee set out that the question before it was whether the authors are victims of a violation 

of Article 26 of the Covenant, because the authorities of the Netherlands denied them a family 

allowance for some of their dependants. 

  

It observed that the distinction made in the Child Benefit Act between own children and foster 

children precludes the granting of benefits for foster children who are not living with the applicant 

foster parent. In this connection, the authors alleged that the application of this requirement is, in 

practice, discriminatory, since it affects migrant workers more than Dutch nationals. The 

Committee noted that the authors have failed to submit evidence for this claim and observed, 

moreover, that the Child Benefit Act makes no distinction between Dutch nationals and non-

nationals, such as migrant workers. The Committee considered that the scope of Article 26 of the 

Covenant does not extend to differences resulting from the equal application of common rules in 

the allocation of benefits.  

 

Subsequently, the Human Rights Committee held that there was no violation of any provision of the 

Covenant. 

 


