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1) Reference Details 

 

Jurisdiction: European Court of Justice (ECJ), reference for a preliminary ruling from 

Germany 

Date of Decision: 9 September 1999 

Link to full case:  
http://eur-lex.europa.eu/smartapi/cgi/sga_doc?smartapi!celexplus!prod!CELEXnumdoc&lg=en&numdoc=697J0281 

 

2) Facts  

 

Ms Kruger, after having a child, began work with the Defendant Company, 

Kreiskrankenhaus Ebersberg, as a nurse. Ms Kruger worked for less than 15 hours a week 

and received a low salary as a result. Consequently Ms Kruger was exempt from the social 

security contributions.  

 

In 1995 Ms Kruger asked her employer to pay her a “special annual allowance” which was 

provided for under the Zuwendungs-Tarifvertrag of 1973 (Collective agreement on 

allowances, “the ZTV”). The Defendant Company refused on the grounds that the Ms Kruger 

did not qualify for the bonus under the Bundesangestelltentarifvertrag of 1961 (the BAT) 

(Collective agreement for public sector employees). 

 

Ms Kruger brought proceedings in a local industrial tribunal, the Arbeitsgericht, to obtain 

payment of the annual bonus.  

 

The tribunal held that certain provisions of the BAT indirectly discriminated against 

women as it negatively affected a higher percentage of women than men, consequently the 

tribunal asked for a preliminary reference from the ECJ. 

 

3. Law  

 

National Law 

 

• Bundesangestelltentarifvertrag of 1961 

• Zuwendungs-Tarifvertrag of 1973 

 

European Community Law 

 

• Council Directive 76/207/EEC (Equal Treatment Directive) 

 

4) Legal questions referred to the ECJ 

 

The tribunal referred the following question to the ECJ: 

 

1. Is a rule of national law — in this case Article 3n of the BAT in conjunction with the 

Zuwendungs-TV of 12 October 1993 - compatible with Directive 76/207/EEC on 

the implementation of the principle of equal treatment for men and women as 

regards access to employment, vocational training and promotion, and working 

conditions, and with Article 119 of the EC Treaty, if it provides that employees who 



exercise an activity which is not subject to compulsory social insurance during 

child-care leave, by contrast with employees liable to compulsory social insurance, 

do not receive an annual special allowance under the relevant collective 

agreement? Is that rule compatible with the above provisions in particular if 

employees who are on child-care leave but are not working nevertheless receive 

the special allowance under the collective agreement in the first year? 

 

 

5) Decision 

 

The ECJ held that Article 119 of the EC Treaty (Articles 117 to 120 of the EC Treaty have 

been replaced by Articles 136 EC to 143 EC) must be interpreted as meaning that exclusion 

by a collective agreement from entitlement to a special annual bonus of persons in 

employment which involved a normal working week of less than 15 hours, with normal 

pay not exceeding a fraction of the monthly baseline and is, on that basis, exempt from 

compulsory social insurance constitutes indirect discrimination based on sex, where that 

exclusion applies independently of the sex of the worker but actually affects a considerably 

higher percentage of women than men. 


