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Tanja Kreil v Bundesrepublik Deutschland, C-285/98 

 

1) Reference Details 

 

Jurisdiction: European Court of Justice (ECJ), reference for a preliminary ruling from the 

Administrative Court of Germany 

Date of Decision: 11 January 2000 

Link to full case: 

http://eur-lex.europa.eu/LexUriServ/LexUriServ.do?uri=CELEX:61998J0285:EN:HTML  

 

2) Facts 

 

In 1996 Miss Kreil applied for a voluntary post within the Bundeswehr involving duties 

in weapons electronic maintenance for which she was sufficiently qualified. Her 

application was rejected both by the Bundeswehr’s recruitment centre and its head staff 

office on the grounds that under German national law women are forbidden to serve in 

military positions which involve the use of arms. Miss Kreil brought an action in the 

Administrative Court of Germany (Verwaltungsgericht) claiming that her rejection on 

the grounds of sex was contrary to European Community law. 

 

The Administrative Court sought a preliminary ruling from the ECJ on the compatibility 

of German national law excluding women from armed service with Council Directive 

76/207/EEC (Equal Treatment Directive). 

 

3) Law 

 

National Law 

 

• Article 1(2) of the Soldatengesetz (Law on Soldiers) (as amended by the law of 4 

December 1997) 

• Article 3a of the Soldatenlaufbahnverordnung (Regulations on Soldiers' Careers) 

(version published 28 January 1998) 

 

European Community Law 

 

• Article 2(2) of Council Directive 76/207/EEC of 9 February 1976 (Equal 

Treatment Directive) (which provides: “This Directive shall be without prejudice 

to the right of Member States to exclude from its field of application those 

occupational activities and, where appropriate, the training leading thereto, for 

which, by reason of their nature or the context in which they are carried out, the 

sex of the worker constitutes a determining factor”); 

• Article 2(3) of Council Directive 76/207/EEC (which provides: “This Directive 

shall be without prejudice to provisions concerning the protection of women, 

particularly as regards pregnancy and maternity”). 

 

4) Legal questions referred to the ECJ 

 

1. Does the Directive operate to preclude the application of national provisions 

such as those of German law, which prohibit women from serving in military 

posts which involve the use of arms and which only allow them to serve in 

medical and military-music services? 

 

2. Does Community law govern matters of defence which form part of the common 
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foreign and security policy of Member States and do such matters remain within 

the Member States’ sphere of sovereignty? 

 

3. If the Directive does apply to the armed forced, are the national provisions in 

question justifiable under Article 2(2) and 2(3) (which is intended to protect a 

woman's biological condition and the special relationship which exists between 

a woman and her child) of the Directive? 

 

5) Decision 

 

The ECJ held that the Directive precludes the application of national provisions, such as 

those under German law, which prohibit women from serving in military posts which 

involve the use of arms which only allow them to serve in medical and military-music 

services. 

 

It set out that the Directive is applicable to public service employment and applies to 

employment in the armed forces. It added that although in guaranteeing internal and 

external security Member States are entitled to adopt individual measures, such 

decisions do not automatically fall outside the scope of Community law; there is no 

general derogation excluding all matters of public security from Community law.  

 

The Court maintained that Article 2(2) of the Directive must be interpreted strictly and 

only proportionate derogations which are appropriate and necessary to achieve their 

aim will be justified. The exclusion of women from all military posts in the Bundeswehr 

is not a justified derogating measure. Similarly, Article 2(3) of the Directive does not 

allow women to be excluded from specific employment on the ground that they should 

be given greater protection generally than men from risks which are not connected to 

women’s specific needs protected under the provision. However, the Court opined that 

Article 2(3) of the Directive cannot justify special protection for women against risks to 

which men are equally exposed. 


