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Gobin Vishwadeo v  Mauritius, Communication no 787/1997, UN Doc. 

CCPR/C/72/D/787/1997 (2001) 

 

1) Reference Details 

 

Jurisdiction: UN Human Rights Committee, Seventy-second session  

Date of Decision: 16 July 2001 

Link to full case: http://www1.umn.edu/humanrts/undocs/787-1997.html 

 

2) Facts 

 

 In September 1991, the author was a candidate for the legislature in the general elections in 

Mauritius.  He was fourth in his constituency by the number of votes.  According to the laws of 

Mauritius, only the first three candidates from his district were electable by direct suffrage. In 

principle the author could have contended one of the other eight seats that were not directly 

related to the constituency. However, he submitted that he was not given this seat because it 

belonged to persons from the "appropriate community" and that it was assigned to another 

candidate from the same constituency who had obtained fewer votes than him.  

 

The author set out that the system for choosing the Legislative Chamber of Mauritius (the 

Chamber) consisted of 70 members. 62 members were elected by direct suffrage; the eight 

remaining seats are allocated to “the best losers” with the largest number of votes.  According to 

Annex I of the Constitution of Mauritius, all candidates have to indicate the community (Hindu, 

Muslim, Chinese or general) to which they belong.  When appointing the eight additional 

members of the Chamber, the Electoral Commission implements Article 5 of Annex I, which 

stipulates that candidates must belong to the "appropriate community".  According to Article 

5(8), the "appropriate community" means the community that has an unreturned candidate 

available and that would have the highest number of persons (as determined by the 1972 

census) in relation to the number of seats in the Assembly held immediately before the 

allocation of the seat. 

 

3) Law 

 

National Law 

 

• Articles 16 and 17 of the Constitution of Mauritius 

• Annex I of the Constitution of Mauritius 

 

International Law 

 

• Article 26 of the International Covenant on Civil and Political Rights (right to non-

discrimination) 

 

4) Legal Arguments 

 

The Author 

 

The author argued that the constitutional provision of the state party which stated a person 

belonging to the "appropriate community" should be given one of the eight remaining Chamber 

seats was discriminatory, since this criterion was based on race and religion.  Therefore, this 

provision is contrary to Article 26 of the International Covenant on Civil and Political Rights.  
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The State 

The State argued first that the author has not exhausted the remedies because he did not 

exercise the right to attend under Article 17 of the Constitution to appeal to the Supreme Court 

on an issue of discrimination. 

  

The State also contended that the communication was inconsistent with the provisions of the 

International Covenant on Civil and Political Rights. The procedure for allocation of the eight 

additional seats was organised in such a way that all the country's minorities are guaranteed 

adequate representation in the legislature and has proved that it is an effective way to prevent 

racial discrimination within the meaning of Article 26.  

 

Finally, the State party argued that the communication is an abuse of the right to submit, as the 

time which elapsed between the date the alleged discrimination occurred in 1991 and the date 

of communication (25 November 1996) was excessive and has no acceptable justification. In 

addition, the State party believes that the significant delay prevents an effective remedy.  

 

 The Author’s Response  

 

In regards to the State party's argument that the communication is inconsistent with the 

provisions of the Covenant, the author believed that the choice should be left to voters and that 

the State should not exceed protection.  Above all, as the population of Mauritius was divided 

into four electoral purpose "communities" of religion and race, the author believed that the 

allocation of seats based on race and religion is unacceptable and is in fundamental 

contradiction with Article 26 of the Covenant.  

 

 

5) Decision 

 

The Committee held that the communication was inadmissible. 

 

The Committee observed that the author of the communication stated that that State trampled 

his rights under Article 26 because it gave effect to a constitutional provision regarding the 

distribution of seats in Parliament by ethnic group.  The State did not contest that this 

distribution is enshrined in the Constitution nor that national courts are not competent to revise 

the Constitution in order to ensure that it meets the Covenant.  The Court opined that in these 

circumstances, it was quite clear that a legal action would have been futile and that there were 

no remedies available to the complainant in the case of the alleged violation of their rights 

under the Covenant.  Thus the Committee rejected the assertion by the State party that the 

communication should be declared inadmissible for lack of exhaustion of remedies.  

 

The Committee then considered whether the communication was inadmissible as an abuse of 

the right to submit it under Article 3 of the Optional Protocol, given the time that had elapsed to 

do so. The Committee noted that the Optional Protocol does not have any deadline for 

submissions and that the only time elapsed before doing so did not constitute, in itself, an abuse 

of the right to submit.  However, in certain circumstances, the Committee expected a reasonable 

explanation to be given to justify the space. In this case the alleged violation took place during 

periodic elections which were five years before the submission of communication to the 

Committee and were without any convincing explanation to justify the space.  Without that 

explanation, the Committee considered the communication to be an abuse of the law for the 

submission of the communication. 

 


