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Fogarty v United Kingdom (Application no. 37112/97) 

 

1) Reference Details 

 

Jurisdiction: European Court of Human Rights 

Date of Decision: 21 November 2001 

Link to full case:  
http://cmiskp.echr.coe.int/tkp197/view.asp?action=html&documentId=697763&portal=hbkm&source=externalbydocnumber&table=1132746FF1FE2A468ACCBCD1763D4D8149 

 

2) Facts 

 

The applicant, an Irish national, had previously been employed as an administrative 

assistant with the United States Embassy in London. She had issued proceedings against the 

United States Government in the North London Industrial Tribunal, claiming that her work 

contract had not been renewed upon expiry due to a successful sexual harassment suit that 

she had previously brought against the United States Government. She alleged that this 

amounted to victimisation and discrimination within ss. 4 and 6 of the Sex Discrimination 

Act 1975. The United States Government gave its intention to claim state immunity in these 

proceedings as the posts that the applicant had applied for fell under the State Immunity Act 

1978 (the 1978 Act). As a result of this the applicant was advised by counsel that she had no 

remedy in domestic law.  

 

3) Law 

 

National Law 

 

• State Immunity Act 1978  

 

International Law 

 

• Article 14 of the European Convention of Human Rights (right to non-

discrimination) in conjunction with Article 6(1) (right to fair and public hearing) 

  

4) Legal Arguments 

 

The Applicant 

 

The applicant accepted that s. 16(1)(a) of the 1978 Act pursued a legitimate aim, but argued 

that the limitation on the right of access to court was disproportionate. She contended that 

protection from sex discrimination is one of the core values of a democratic society; 

therefore it was disproportionate to block her access to court in respect of it. She pointed 

out that there was no alternative means available to her that could have provided a remedy 

for this complaint. She also submitted that the UK was not obliged under international law 

to grant immunity in respect of her claim, and that since the US had not claimed immunity 

in relation to the applicant’s first Industrial Tribunal claim, it could not then be applied in 

the second claim on the basis that it was necessary to meet the requirements of 

international co-operation. The applicant also argued that, since the proceedings she sought 

to pursue were to enforce an anti-discrimination provision, the restriction of access to court 

engaged Article 14 in conjunction with Article 6(1) of the Convention. 
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The State 

 

The State argued that if there was any restriction to the right of access to court, it pursued a 

legitimate aim, namely promoting respect for the independence and equality of other 

sovereign States in accordance with public international law, and that the restriction was 

proportionate. The State submitted that since selection of embassy staff was a sovereign act 

jure imperii, any adjudication upon the fairness of the dismissal of an embassy employee or 

a decision whether or not to employ her would involve an investigation into the internal 

organisation of the embassy which would be an interference with the sovereign functions of 

the State. The State argued that Article 14 did not apply because Article 6 was inapplicable. 

In the alternative, they reasoned that the applicant was not treated differently from any 

other person wishing to sue the United States Embassy in respect of employment. 

 

5) Decision 

 

The Court rejected the State's argument that the applicant had no actionable domestic claim 

and thus Article 6(1) of the Convention did not apply. The Court noted that s. 6 of the Sex 

Discrimination Act 1975 created a statutory right, and thus considered that the applicant 

intended to pursue damages for a cause of action well known to English law. Subsequently, 

the Court found that the grant of immunity was to be seen as a procedural bar, preventing 

the applicant from bringing her claim before the Industrial Tribunal.  

 

However, noting that the right of access to court was subject to limitations, the Court found 

that the State had not exceeded its margin of appreciation in limiting an individual’s access, 

therefore there was no violation of Article 6. The Court considered that as immunity applied 

in relation to all such employment-related disputes, irrespective of their subject matter and 

of sex, nationality, place of residence or other attributes of the complainant, the applicant 

was not treated any differently from any other person wishing to bring employment related 

proceedings against an embassy. On this basis the Court found that restriction placed on her 

right to access to court was not discriminatory and therefore there had been no violation of 

Article 14. 


