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1) Reference Details 

 

Jurisdiction: European Court of Justice (ECJ), preliminary questions from the Supreme 

Court of the Netherlands 

Date of Decision: 8 November 1990 

Link to full case: 

http://eur-lex.europa.eu/LexUriServ/LexUriServ.do?uri=CELEX:61988J0177:EN:HTML  

 

2) Facts  

 

In June 1981 Ms Dekker, when pregnant, applied for employment as an instructor in a 

youth training centre with Stichting Vormingscentrum voor Jong Volwassenen (VJV).  VJV 

considered Ms Dekker to be the best candidate for job, however, as the selection committee 

had been informed by Ms Dekker that she was pregnant VJV declined to offer her 

employment. 

 

VJV justified their decision on the grounds that if Ms Dekker were employed they would 

have to pay her the percentage of her salary as determined by Dutch law (in the region of 

80-100%) whilst she was on maternity leave. VJV believed that as Ms Dekker informed the 

company about her pregnancy at the application stage they would be unable to claim any 

potential costs of Ms Dekker’s maternity leave salary from their insurance company. 

Consequently VJV would be unable to employ cover for Ms Dekker and would be short 

staffed.  

 

3) Law (non exhaustive) 

 

European Community Law  

 

• Council Directive 76/207/EEC (Equal Treatment Directive) 

 

4) Legal questions referred to ECJ  

 

1. Is an employer directly or indirectly in breach of the principle of equal 

treatment laid down in Articles 2(1) and 3(1) of the Directive (Council Directive 

76/207/EEC of 9 February 1976 on the implementation of the principle of equal 

treatment for men and women as regards access to employment, vocational 

training and promotion, and working conditions) if he refuses to enter into a 

contract of employment with a candidate, found by him to be suitable, because 

of the adverse consequences for him which are to be anticipated owing to the 

fact that the candidate was pregnant when she applied for the post, in 

conjunction with rules concerning unfitness for work laid down by a public 

authority under which inability to work in connection with pregnancy and 

confinement is assimilated to inability to work on account of sickness? 

2. Does it make a difference that there were no male candidates? 

 

 

5) Decision 



  

The ECJ held that an employer who acts in the manner VJV did was in breach of the Equal 

Treatment Directive. The Court maintained that an employer was in direct contravention of 

the principle of equal treatment embodied in Articles 2(1) and 3(1) of Council Directive 

76/207/EEC if he refuses to enter into a contract of employment with a female candidate 

whom he considers to be suitable for the job where such refusal is based on the possible 

adverse consequences for him of employing a pregnant woman, owing to rules on unfitness 

for work adopted by the public authorities, which assimilate inability to work on account of 

pregnancy and confinement to inability to work on account of illness. 

 

Further, the ECJ held that the application of the Equal Treatment Directive would not differ 

where in the circumstances described above no male applied for a post. If a woman is 

refused employment due to matters relating to her sex, for example pregnancy, it is always 

discriminatory. 

 


