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Case summary 

Montoya v France  

Application number: 62170/10 

1. Reference Details  

Jurisdiction: European Court of Human Rights (ECtHR)- Chamber  

Date of Decision: 23 January 2014 

Case Status: will be final according to conditions of Article 44 Para 2 ECHR 

Link to full case: http://hudoc.echr.coe.int/sites/eng-press/pages/search.aspx?i=003-4644663-

5624958 

2. Facts of the Case 

The appellant in this case (Montoya) resides in Sansan, in France. He was born in Algeria in 

1942, to parents also born in Algeria, at the time when Algeria remained under French rule. 

Given his French origin, the applicant was considered to be of “ordinary civil status”, unlike 

Arab or Berber populations, who benefited from “local-law civil status”.  

During the Algerian War, the appellant was a member of the French army’s auxiliary troops 

from 1958. He was repatriated to France in 1962, after Algeria gained independence.  

At an unspecified date, the appellant requested to be paid the same “recognition allocation” that 

was being awarded to former auxiliaries of the French army during the Algerian war. His 

request was initially rejected by his local Prefect (Gers) in 2004, on the basis that this award 

was restricted to repatriated former auxiliaries who were proven to be of Algerian (“local”) 

origin, and his European origin precluded him from satisfying this criterion. He appealed on the 

ground that this condition constituted discrimination as it excluded fighters like himself, and 

thus fell foul of Article 14 ECHR, read in conjunction with Article 1, Protocol 1 of the Convention. 

His successive appeals were quashed by the administrative tribunal in Pau, the Bordeaux 

administrative appeal court in 2009, and the French state council (Conseil d’Etat) in 2010.  

The appellant, having exhausted all national legal resources, brought his claim to the ECtHR in 

October 2010.  

3. Law  

National laws:  

• Law No. 87-549 of the 16th of July 1987 (Article 9) on the allocation of indemnities to 

former auxiliary combatants who served alongside the French army during the Algerian 

war and who are French nationals and reside in France. 

• Law of the 11th of June 1994 (Article 2) on the provision of a supplementary award to 

repatriated former auxiliaries or victims of captivity in Algeria. 

• Decision No. 282553 (Union nationale laïque des anciens supplétifs) of the Conseil D’Etat 

on 30 May 2007, on the rejection of the argument that the different treatment of local 

auxiliaries and auxiliaries of European descent was discriminatory following Article 14 

ECHR and Article 1 Protocol 1 of the Convention. 
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Regional laws: 

• Article 14 of the European Convention of Human Rights, read in conjunction with Article 

1, Protocol 1 of the Convention.  

 

4. Legal Arguments  

Applicant’s arguments  

The applicant challenged the rejection of his request to receive the supplementary award on the 

basis that he qualifies as a repatriated auxiliary, albeit of European descent. To this end, the 

appellant argued that the French government’s distinction between former auxiliary fighters of 

Arab or Berber origin with “local civil status” and former auxiliary fighters of European descent 

with “common civil status” was discriminatory and violated the principles set out in Article 14 

ECHR (the right to non-discrimination), when read in conjunction with the right to property 

under Article 1 Protocol 1 of the Convention.  

The applicant submitted that the distinction between these two groups was neither objectively 

nor reasonably justifiable, on the grounds that both groups of former auxiliary fighters had 

suffered similar prejudices and difficulties upon repatriation to France. These difficulties 

included: (1) being constrained to leave Algeria after the country was declared independent in 

1962;  (2) suffering similar effects of being uprooted; (3) being subjected to difficult insertion 

into French metropolitan society, in particular due to being rejected in France by local 

communities on account of their military involvement in the Algerian conflict, regardless of 

their ethnic origin. The applicant drew a parallel between his feeling of being uprooted from 

Algeria and the feeling of Algerians of Arab or Berber origin by reminding the court that despite 

being of European descent, he was born in Algeria to parents equally born in the country, 

rendering repatriation to his “home country” as traumatising as for those pertaining to the class 

of “local law civil status” auxiliaries.  

Finally, the applicant referred to a decision of the French constitutional court of 4 February 

2011 (reinforced by the Conseil d’Etat’s judgment of 20 March 2013) – subsequent to the facts of 

his appeal – and argued that, as the court had declared the laws justifying awarding different 

monetary provisions based on nationality to be unconstitutional, he would have been successful 

on appeal to a French national court had he brought his claim after 4 February 2011.   

Respondent’s arguments  

The French government accepted that Article 1, Protocol 1 of the Convention was applicable in 

this case.  

However, it submitted that the applicant’s claim was manifestly unfounded because the 

differential treatment in question was objectively and reasonably justified. The government 

submitted that it was possible to make an objective distinction between former auxiliary 

members of Arab or Berber origin and of local-law civil status and former auxiliary members of 

European origin, whose civil status differed on account of their ethnic origin. It argued that it 

was justified in making this distinction and allocating a supplementary award to auxiliary 

fighters with local-law civil status, in recognition of their enhanced loyalty and distress suffered 

by choosing to fight alongside the French army during the Algerian war. In particular, the 
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government argued that: (1) unlike the auxiliary fighters of European descent, the former group 

of auxiliaries were the first to lose French nationality once Algeria became independent; (2) 

both groups of fighters were adequately compensated for their supporting role in the military, 

first by being recognised as war veterans by the French government and second by being 

awarded relocation packages upon their repatriation to France. Thus, the supplementary award 

was simply instigated to compensate local-law civil status auxiliaries for additional difficulties 

they suffered by virtue of their separate civil status.  

These difficulties included: (1) difficult integration into French society, in part due to language 

and culture barriers; (2) difficult living conditions (many repatriated auxiliaries were initially 

stationed in military camps or in migrant-specific accommodation) and (3) suffering from a 

strong sense of being uprooted, without being adequately welcomed into France.  

As a result of these circumstances that were mostly specific to this class of auxiliaries, the 

French government submitted that the decision to provide this supplementary award was 

objectively justified and reasonable.  

5. Decision  

The Court rejected the application on the basis that there had been no violation of Article 14 in 

conjunction with Article 1 Protocol 1. 

In dealing with the applicant’s claim that social security payments constitute “property” for the 

purpose of Article 1 Protocol 1 of the European Convention of Human Rights (read in 

conjunction with article 14 for the purposes of bringing a discrimination claim), the Court relied 

on Stec and others v United Kingdom (65900/01) as authority for declaring that that is the case 

and so the present claim fell within the ambit of Article 1, Protocol 1 and was admissible.  

The Court noted that for Article 14 to apply there must have been an objective difference in the 

treatment of persons who are considered to be in a similar situation. That difference in 

treatment would constitute unlawful discrimination in violation of Article 14 if it could not be 

objectively justified, i.e. if it did not pursue a legitimate aim, or if there was no proportionality 

between the aim and the means employed to achieve it.  

The Court emphasised that states are afforded a margin of appreciation when determining if, 

and to what extent, differences between otherwise analogous situations justify treating people 

differently. This margin of appreciation is usually wide when claims concern socio-economic 

policies.  

The Court noted that the common denominator between former auxiliaries of local-law civil 

status and those of European origin was their role in fighting as auxiliaries alongside the French 

authorities during the Algerian war, and being repatriated to France following the Algerian 

independence in 1962.  

The Court held that the French government had already recognised the similarity of situation 

between the two groups of auxiliaries by awarding both groups war veteran status, in 

recognition of their suffering and loyalty to France during combat. In addition to this honour, 

both groups were awarded equally generous financial relocation packages upon repatriation to 

France. The Court emphasised that the only difference in treatment between the groups was 

that the local-law civil status former auxiliaries were provided with an additional, special, 
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allowance to specifically recognise the difficulties and suffering this particular group had 

endured during the conflict and upon repatriation as a result of their Arab or Berber origins.   

The Court found for the respondents, holding that the French government’s reasons for 

reserving this supplementary award to former auxiliary combatants of local-law civil status was 

legitimate and proportionate given France’s margin of appreciation.  


