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Case Summary 

Fisher v University of Texas at Austin et al 

Case Reference: No. 11-345 

 

1. Reference Details 

Jurisdiction: Supreme Court of the United States 

 

Date of Decision: 24 June 2013 

 

Case Status: Case sent back to the Court of Appeals (Fifth Circuit) 

 

Link to full case:  http://www.supremecourt.gov/opinions/12pdf/11-345_l5gm.pdf 

 

2. Facts of the Case 

The University of Texas at Austin has operated a “top 10% admissions” policy, according to 

which it accepted all students in the top 10% of each Texas high school's graduating class, 
regardless of their race. The vast majority of students have been admitted this way (81% of 

2008's freshman class). Applicants who failed to graduate in the top 10% of their high schools, 
have had a further opportunity to gain admission to the University by scoring highly in a 

process which evaluates holistically their talents, leadership qualities, family circumstances, and 
race. These factors are included in calculating each applicant’s “Personal Achievement Index” 

(PAI) score. The score was intended to measure a candidate’s potential contribution to the 

University which was used to determine whether or not they would be admitted to the 

University, along with their academic performance in high school.  

The Petitioner, Abigail Fisher, who is Caucasian, applied for entry into the University in the 

2008 class and her application was rejected. Fisher sued the University and school officials, 

alleging that the University’s consideration of race in their admissions process violated the 

Equal Protection Clause of the Fourteenth Amendment to the US Constitution, which prevents 

states from denying any person within their jurisdiction from the equal protection of the laws. 

The District Court granted summary judgment to the University. This was upheld by the Court 

of Appeals of the Fifth Circuit, on the basis that case law required the courts to give significant 

deference to the University both in relation to whether there was a “compelling interest” which 

justified the consideration of race in the admissions process and in deciding whether the 

specific admissions plan was “narrowly tailored” to achieve its stated goal. 

 

Fisher appealed to the Supreme Court, requesting a writ of certiorari on September 15 2011. 

The case was argued on 10 October 2012. 

 

3. Law 

 

• The Equal Protection Clause in the Fourteenth Amendment to the United States 

Constitution 

 

4. Legal Arguments 
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The Petitioner claimed that the University’s consideration of race as a factor in their admissions 

process violated the Equal Protection Clause of the Fourteenth Amendment to the US 

Constitution. The University argued that their holistic admissions plan was constitutional and 

that, in line with previous case law, the benefit to all students arising from student diversity was 

a compelling interest which entitled them to use race as one of many factors in their admissions 

process. 

 

5. Decision 

The Court held that the Court of Appeals failed to apply the correct burden of strict scrutiny and 

that it had therefore erred in upholding the District Court’s grant of summary judgment. The 

decision of the Court of Appeals was vacated and the case was remanded for further 

proceedings. 

 

The Supreme Court’s decisions in the previous cases of Regents of Univ. Of Cal. v Bakke, Gratz v 

Bollinger and Grutter v Bollinger were relied on by the Court in deciding this case. In Grutter, the 

Supreme Court upheld the use of race as one of many factors in an admissions programme that 

considered the overall individual contribution of each candidate. In Gratz, however, the 

Supreme Court held that Michigan’s undergraduate admissions programme, which 

automatically awarded points to applicants from certain racial minorities, was unconstitutional. 

 

In Bakke, the educational benefit that flows from a diverse student body was identified as a 

“compelling interest” that could justify the consideration of race in an admissions policy and this 

was upheld in Grutter. The Supreme Court was not asked to review this finding in the present 

case. The case law held that a strict scrutiny standard should be adhered to in looking at such an 

admissions policy. A quota system cannot be used, but rather the process must be flexible 

enough so that each applicant is considered as an individual, and their race/ethnicity must not 

be a defining feature of their application. Strict scrutiny requires the University to show clearly 

that its purpose or intention is constitutionally permissible and substantial and that the use of 

the classification of race is necessary to the accomplishment of its purpose.  

 

Following Grutter, the Court of Appeals in the present case was right to give deference to the 

University’s experience and expertise about its educational mission and its conclusion that a 

diverse student body would serve its educational goals. However, once a University has 

established that its goal of diversity stands up to strict scrutiny, the court must then examine 

whether the admissions process meets strict scrutiny in its implementation. Here, there should 

be no deference to the University. The reviewing court must be satisfied that “no workable race-

neutral alternatives would produce the educational benefits of diversity”. 

 

The Court held that strict scrutiny should be a “searching application”, which the Court of 

Appeals had failed to perform. The case was therefore remanded for further proceedings in 

which the strict scrutiny test as set out by the Supreme Court should be applied. 

 

The Justices voted 7-1 in favour of the decision. Justice Kagan recused herself from the case. 

Justices Scalia and Thomas filed concurring separate opinions. In the opinion of the Court: “The 

attainment of a diverse student body (...) serves values beyond race alone, including enhanced 

classroom dialogue and the lessening of racial isolation and stereotypes.” 
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Using race as a factor may be justified in seeking to achieve this. However, relying on earlier 

jurisprudence, it went on: 

 

“[B]ecause racial characteristics so seldom provide a relevant basis for disparate 

treatment (…) the Equal Protection Clause demands that racial classifications . . . be 

subjected to the ‘most rigid scrutiny.” 
 

Justice Thomas commented that he would overrule Grutter and hold that a state’s use of race in 

higher education admissions decisions is categorically prohibited by the Equal Protection 

Clause. He stated that the argument that educational benefits flow from student body diversity 

(which, in any case, he rejects) does not qualify as a compelling state interest which would allow 

race to be considered as a factor in admissions. Justice Thomas opined that: 

 

“The Constitution does not pander to faddish theories about whether race mixing is in 

the public interest. The Equal Protection Clause strips States of all authority to use race 

as a factor in providing education. All applicants must be treated equally under the law, 

and no benefit in the eye of the beholder can justify racial discrimination. (...) The worst 

forms of racial discrimination in this Nation have always been accompanied by straight-

faced representations that discrimination helped minorities. (...) Although cloaked in 

good intentions, the University’s racial tinkering harms the very people it claims to be 

helping.” 

 

Only Justice Ginsburg dissented, stating that she would affirm the judgment of the Court of 

Appeals and that the case should not be returned for a “second look”. She stated that 

government actors, including state universities need not be blind to the lingering effects of what 

she referred to in her dissenting judgment in Gratz as “an overly discriminatory past”, the legacy 

of “centuries of law-sanctioned inequality”. She said that she is still convinced, as she was then, 

that, among constitutionally permissible options, “those that candidly disclose their 

consideration of race [are] preferable to those that conceal it”. 

 

 

 


