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Botta v Italy (Application no. 21439/93) 

 

1) Reference Details 

 

Jurisdiction: European Court of Human Rights 

Date of Decision: 24 February 1998 

Link to full case: 
http://cmiskp.echr.coe.int/tkp197/view.asp?action=html&documentId=696017&portal=hbkm&source=externalbydocnumber&table=F69A27FD8FB86142BF01C1166DEA398649 

  

2) Facts 

 

The applicant, an Italian national, was physically disabled. In August 1990 he took a holiday 

at Lido degli Estensi, a seaside resort, and discovered that they did not have the facilities to 

allow people with disabilities to access the beach and the sea. In particular, the resort 

breached relevant Italian legislation as it lacked special access ramps, lavatories, and 

washrooms. In March 1991, Mr Botta complained to the mayor of Commachio, the area 

where the resort was located, asking that the resort’s facilities be brought in line with 

legislation, yet when he returned to Lido degli Estensi later in 1991 he found no changes.  

In August 1991, the Applicant lodged a complaint against the Minister for Merchant 

shipping, the Ravenna harbour-mastor, and the mayor of Commachio, alleging they had 

failed in their official duty to require the private beaches to install facilities for people with 

disabilities. In July 1992 Mr Botta applied to the European Commission of Human Rights 

(the Commission) as the local prosecutor’s office and district court had discontinued the 

proceedings.  

Although by the time the application was submitted some of the private beaches in Lido 

degli Estensi had installed changing cubicles and lavatories for disabled people, in July 1997 

none of them had yet built a ramp designed to permit disabled people to gain access to the 

beach and the sea.  

3) Law 

 

International Law 

 

• Article 8 of the European Convention on Human Rights (right to privacy) 

• Article 14 of the European Convention on Human Rights (right to non-

discrimination) 

 

National Law 

 

• Law no. 13 of 9 January 1989 which contains provisions intended to guarantee 

disabled people effective access to private buildings and establishments and the 

removal of architectural obstructions. On 14 June 1989, pursuant to s. 1(2) of the 

Law, the Ministry of Public Works adopted a decree (no. 236) requiring all future 

contracts awarding concessions to private beaches to include a clause obliging the 

beaches to install at least one changing cubicle and one lavatory specially designed 

for the use of disabled people and in addition to construct a special ramp enabling 

them to gain access to the beach and the sea. 
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4) Legal Arguments 

 

The Applicant 

 

The applicant complained, firstly of impairment of his private life and the development of 

his personality resulting from the Italian State’s failure to take appropriate measures to 

remedy the omissions imputable to the private bathing establishments of Lido degli Estensi 

(Comacchio), namely, the lack of lavatories and ramps providing access to the sea for the 

use of disabled people. The applicant asserted that he was unable to enjoy a normal social 

life which would enable him to participate in the life of the community and to exercise 

essential rights, such as his non-pecuniary personal rights, not because of interference by 

the State but on account of its failure to discharge its positive obligations to adopt measures 

and to monitor compliance with domestic provisions relating to private beaches.  

 

Relying on Article 14 taken in conjunction with Article 8, the applicant asserted that he was 

the victim of discrimination as a disabled person. The applicant admitted that there was no 

longer any such de jure discrimination, since Italian legislation not only contained various 

provisions designed to ensure equality but also laid down “positive measures” in favour of 

disabled people. The disparity continued to exist, however, de facto, as could be seen in the 

situation and circumstances which had obtained in the present case. Moreover, it was the 

Court’s practice to consider the particular circumstances of a given case in order to decide 

whether there had been any discriminatory treatment. The Court did not assess the 

impugned domestic rules in the abstract but rather the manner in which they had been 

applied to the person concerned. 

 

The State 

 

The Government argued that interpreting Article 8 so broadly as to include in States’ 

positive obligations to ensure the satisfactory development of each individual’s recreational 

activities would amount to altering the meaning of the provision in question to such an 

extent that it would be unrecognisable to those who had drafted it. It also rejected the 

applicant’s arguments alleging he had been discriminated against. 

 

5) Decision 

The Court found that Article 8 of the Convention did not apply in this case, as the right 

asserted by the applicant (to gain access to the beach and sea at a place distant from his 

normal place of residence during his holidays) under Article 8 concerned interpersonal 

relations of such broad and indeterminate scope that there could be no conceivable direct 

link between the measures the State was urged to take and the applicant’s private life.  

The Court noted that Article 8 could require the State to take affirmative measures which 

may include regulating private conduct, but that these obligations are present only where 

there is a direct and immediate link between the affirmative measures sought and the 

applicant’s private or family life, a requirement which was not fulfilled in the present case. 

Regarding Article 14, the Court found that as the facts of the case did not fall within the 

ambit of an Article of the Convention, Article 14 could not apply. 


