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Tiahna Hurst v State of Queensland (QUD 187 OF 2005) 

 

1) Reference Details 

 

Jurisdiction: Federal Court of Australia 

Date of Decision: 28 July 2008 

Link to full case: 

http://www.austlii.edu.au/cgi-

bin/sinodisp/au/cases/cth/FCAFC/2006/100.html?query=discrimination 

 

2) Facts 

 

The case was an appeal by Tiahna Hurst against a judgment delivered on 15 April 2005. The 

original proceedings were initiated on Tiahna’s behalf, and on behalf of another young child, 

Ben Devlin (by his next friend Kim Devlin). Ben succeeded in his application, but Tiahna 

failed in hers.  

 

Tiahna was born on 24 February 1998. She first attended an educational institution 

administered by the respondent in February 1999. She attended a Special Education 

Development Unit between 1999 and 2001, and then another education unit in Noosaville 

between June 2001 and February 2002. For some time thereafter she pursued her 

education at a private institution, but in 2003 she attended a State pre-school. In the period 

relevant to the complaint, she had not commenced formal grade school education.  

 

Tiahna is a "severely to profoundly" deaf child who had developed sign language skills in 

Auslan (a native Australian sign language), but was not able to utilise that language in the 

educational arrangements made for her by the State of Queensland (acting through 

Education Queensland). It was Education Queensland’s requirement that she be taught in 

English (including signed English) without the assistance of an Auslan teacher, or an Auslan 

interpreter. The appellant contended that this requirement constituted indirect 

discrimination under the Disability Discrimination Act 1992.  In the original judgement it 

was found that the requirement or condition that Tiahna be taught in English, including 

signed English, had been imposed upon her, and that it was a requirement or condition with 

which a substantially higher proportion of persons without her disability was able to 

comply. The Court further found that the requirement or condition was not reasonable, 

having regard to the circumstances of the case. However, it was held that Tiahna’s 

application must fail because she had not established that it was a requirement or condition 

with which she was "not able to comply". In arriving at that conclusion, the Court observed 

that the evidence showed that Tiahna was able to "cope" with her work at school without 

Auslan.  

 

3) Law 

 

• Disability Discrimination Act 1992 

 

4) Legal Arguments 

 

The Applicant 

 

Tiahna argued that she ought to have been taught in Auslan because that was not merely 

the best, but the only appropriate, method of communication with profoundly deaf children. 
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However, Education Queensland had required her to receive her education in English, 

without the assistance of an Auslan teacher or interpreter. She claimed that, because she 

was profoundly deaf, the only way in which she could receive the full benefit of her 

education was with the help of an Auslan interpreter. She could not be taught effectively in 

spoken English because she could not hear. Signed English, which had been used as the 

mode of communication by her teachers, was inferior to Auslan. She stressed the remedial 

nature of the Discrimination act and the need, consequently, to interpret it beneficially and 

not narrowly. She submitted that in its original judgment, the Court had misconstrued the 

expression “not able to apply” in s. 6(c) by equating an ability to "cope" with an ability "to 

comply". 

 

The State 

 

Education Queensland acknowledged that it was obliged to make special provision for the 

education of people with hearing impairments. It formulated a policy to that effect which 

was entitled "Total Communication Policy". The Total Communication Policy treated signed 

English as the preferred method of instruction for the development of communication and 

literacy skills. 

 

The State of Queensland submitted that the requirement or condition that Tiahna accept an 

education and receive instruction in English without the assistance of an Auslan teacher or 

interpreter was a requirement or condition with which Tiahna was "able to comply", as the 

evidence was that Tiahna could be taught in English, including signed English, and still 

maintain parity with her hearing peers. It submitted that the Discrimination Act should not 

be required to "carry a traffic it was not designed to bear". It argued that the Discrimination 

Act was not intended to grant additional rights, but rather to ensure that persons who are 

disabled have basically the same rights as others, and that were Tiahna’s argument 

accepted, it would shift the emphasis of the Discrimination Act from the need to ensure 

equal treatment to a need to ensure treatment that is as favourable as possible for that 

particular person. It submitted that there was nothing in the Act that required Tiahna to be 

given an optimal education.  

 

5) Decision 

 

The Court opined that the denial of the Auslan assistance already experienced had a 

detrimental effect on Tiahna, and that Tiahna’s long term disadvantage, to which the 

experts alluded, was that she might ultimately be denied the opportunity to achieve her full 

potential. The Court deemed that, on the facts of Tiahna’s case, the detriment that she 

sustained would plainly be regarded as "serious". In the Court’s view, it was sufficient to 

satisfy that component of s. 6(c) that a disabled person will suffer serious disadvantage in 

complying with a requirement or condition of the relevant kind, irrespective of whether 

that person can "cope" with the requirement or condition. A disabled person’s inability to 

achieve his or her full potential, in educational terms, can amount to serious disadvantage, 

and in Tiahna’s case this had been established. Thus she was entitled to a declaration that 

the respondent contravened s. 6 of the Discrimination Act. However, the Court stressed that 

the judgment did not establish that educational authorities must make provision for Auslan 

teaching or interpreting for any deaf child who desires it, or that Auslan is better than 

signed English as a method of teaching deaf children, or that an educational authority 

necessarily acts unreasonably if it declines to provide Auslan assistance. It regretted what it 

saw as the attempt to politicise the case by various interest groups. 

 


