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1) Reference Details 

 
Jurisdiction: UN Committee on the Elimination of Racial Discrimination 
Date of Decision: 16 April 2002 
Link to full case: 
http://www1.umn.edu/humanrts/country/decisions/25-2002.html 
 
2) Facts 

 

In July 2000, during an argument with his employer over pay, the petitioner was racially abused. This was 
witnessed by at least two other workers. In March 2001, the Documentation and Advisory Centre on 
Racial Discrimination (DRC) reported this to the police as a breach of s. 266(b) of the Danish Criminal 
Code. 
  
In July 2001, the witnesses were interviewed by telephone by the police. The first witness confirmed the 
petitioner’s story and that the witness had also argued with the employer because he was upset by the 
petitioner’s treatment and as a result given up his job. The second witness partly confirmed the story but 
took the quarrel to be one that may arise once in a while at a workplace. The employer was interviewed 
personally without charge or prejudice to his right to remain silent. He confirmed the quarrel but denied 
racial abuse. He denied that the first witness could have overheard the argument. 
 
In August 2001, the Chief Constable of the Åarhus police (CC) discontinued investigation of the case, 
because “it could not reasonably be presumed that a criminal offence subject … had been committed”. This 
was based on the argument taking place at work with only two witnesses. The CC found that any 
statements had not been made publicly or with the intention of wider dissemination 
 
In September 2001, this decision was appealed before the Regional Public Prosecutor in Viborg (RPP). In 
November 2001, the RPP dismissed the appeal, because the employer's statements could not be 
considered public. They further stated that police regulations had not been violated since the argument 
was not likely to disturb the public peace or cause a nuisance to other people present. 
 
The RPP advised the petitioner to pursue any claim for damages through civil proceedings. Further, the 
decision of the RPP was final and could not be appealed.  
 
3) Law 

 
National Legislation 

 

• Section 266(b) of the Danish Criminal Code 
• Section 267 of the Danish Criminal Code 
• Section 26 of the Liability for Damages Act 

 
International Legislation  

 

• Article 2 of the International Convention on the Elimination of all form of Racial Discrimination 
(CERD) 

• Article 6 of CERD 
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4) Legal Arguments 

 
The Petitioner 

 
The petitioner argued that he had exhausted domestic remedies, as there was no possibility to appeal the 
decision of the RPP and he could not bring the case before the Danish courts. Further he submitted that 
the State violated its obligations under Article 2 and Article 6 of CERD by not investigating effectively (i) 
the public nature of the construction site, (ii) how many people were present at the incident and (iii) to 
what extent it would have been possible for others to overhear the employer's statements. To this end he 
maintained that there are precedents in which Danish courts found violations of s. 266(b) in similar 
circumstances.  
 
The State 
 
The State argued that the petitioner failed to exhaust domestic remedies as he could have requested 
criminal proceedings under s. 267 or obtained a decision on whether his employer had made the 
statements. 
 
The State contended that the institution of criminal proceedings under s. 267 was an effective remedy and 
that the discontinuation of investigations under s. 266(b) did not preclude a legal action under s. 26 of the 
Liability for Damages Act. Furthermore the State submitted that this was primarily a matter which relates 
to interpretation and application of s. 266(b), which the Committee had no competence to review, 
subsequently the petition should be declared inadmissible. 
 
The State further submitted that the authorities took the petitioner's complaint seriously, that they 
initiated investigations and interviewed witnesses, as well as the petitioner's former employer thereby 
complaining with the State's obligations under the Convention. It stated that grey zones in the 
delimitation between public and private statements are unavoidable so it should be for the national 
authorities to assess whether these requirements have been met.  
 
5) Decision 

 
The Committee held the petition to be inadmissible as the petitioner could have requested the institution 
of criminal proceedings under the general provision on s. 267.  
 
The Committee stated that the Danish authorities' decision to discontinue proceedings under s. 266b did 
not prejudice the petitioner’s right to institute proceedings under s. 267. The institution of such 
proceedings can be regarded as an effective remedy, which the petitioner failed to exhaust. Further, the 
petitioner did not institute civil proceedings against his former employer under s. 26 of the Liability for 
Damages Act and therefore did not exhaust domestic remedies.  


