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The New Single Equality Act in Britain

Bob Hepple1

Introduction

The Equality Act 2010 was one of the last 
measures to be enacted under the Labour 
Government which lost office in the U.K. in 
May 2010. It is the outcome of 14 years of 
campaigning by equality specialists and hu-
man rights organisations. Remarkably, there 
was eventually cross-party support for near-
ly all of its provisions, and the new Conserv-
ative-Liberal Democrat Coalition Govern-
ment is committed to bring it into operation 
in stages from October 2010. The Act covers 
Great Britain (England, Wales and Scotland) 
but not Northern Ireland which has devolved 
powers on these matters, and appears to be 
set to continue its own patchwork of anti-
discrimination legislation rather than en-
act a single Act, because of disagreements 
within the power-sharing government of 
that province. However, Northern Ireland 
has since 1989 been the pathfinder of new 
ways to combat inequality, some of which are 
reflected in the British Act.   

Some features of the Act may serve as a mod-
el for other countries, in particular:

 ▪ Adopting a unitary or integrated per-
spective of equality law enforced by a single 
Commission;
 ▪ Clarifying the definitions of discrimi-
nation, harassment and victimisation and 
applying them across all protected charac-
teristics;
 ▪ Expanding positive duties on public au-
thorities to advance equality in respect of all 
protected  characteristics;

 ▪ Widening the circumstances in which 
positive action is allowed; and
 ▪ A new duty on public authorities to 
have due regard to socio-economic disadvan-
tage when taking strategic decisions.

Of course, legal models cannot simply be 
transplanted from one jurisdiction to anoth-
er. Account has to be taken of the precise his-
torical, political, and socio-economic circum-
stances in which equality legislation is made 
and enforced. This article, therefore, aims to 
explain the history and context of the British 
Act, and then to assess its content against the 
benchmark of the Declaration of Principles 
on Equality (the Declaration) launched by 
The Equal Rights Trust (ERT) which repre-
sents a “moral and professional consensus 
among human rights and equality experts.”2  
It will be seen that, despite its promise, there 
are still some important gaps between the 
Act and the vision of the Declaration.

1. Five Generations of Legislation

The Equality Act 2010 is part of the fifth 
generation of equality legislation in Britain. 
Social legislation of this kind is not the “gift” 
of enlightened rulers. It is the outcome of 
struggles between different interest groups 
and competing ideologies. As Abrams has 
said, “what any particular group of people 
gets is not just a matter of what they choose, 
but what they can force or persuade other 
groups to let them have.”3 The first genera-
tion of British legislation was based on the 
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notion of formal equality – likes must be 
treated alike. The Race Relations Act 1965 
was the response of a Labour Government 
to campaigns by, among others, members 
of the Movement for Colonial Freedom and 
the Campaign Against Racial Discrimination 
to deal with the then widespread overt dis-
crimination against recent immigrants from 
the Caribbean and the Indian sub-continent. 
The Act was a kind of quid pro quo for the 
Commonwealth Immigrants Act 1962 which 
had made it more difficult for Black and Asian 
immigrants to come to the U.K. It covered di-
rect racial discrimination but only in places 
of public resort, such as public houses and 
hotels. It established a Race Relations Board 
which investigated complaints through con-
ciliation committees. If conciliation failed and 
the discrimination was likely to continue, the 
Board could refer the matter to the Attorney-
General to seek an injunction.

The second generation, the Race Relations 
Act 1968, was also a measure of formal equal-
ity. It was limited to direct racial discrimina-
tion but extended coverage to employment, 
housing, goods and services. Enforcement 
was still through local conciliation commit-
tees, and voluntary bodies in 40 industries, 
but if conciliation failed the Race Relations 
Board could itself bring proceedings in a des-
ignated county court. Campaign groups man-
aged to mobilise political pressure for this 
new Act by commissioning two reports, one 
on the extent of racial discrimination (whose 
existence many then denied) and the other 
on anti-discrimination legislation in the USA 
and Canada. A Labour Home Secretary, Roy 
Jenkins, whose special adviser was Anthony 
Lester (later Lord Lester of Herne Hill QC,  
first Chair of the Equal Rights Trust), steered 
the measure through Parliament, but once 
again the quid pro quo was a restrictive Com-
monwealth Immigrants Act 1968 to halt the 
influx of East African Asian refugees.

The third generation started with the ex-
tension of legislation to discrimination on 
grounds of sex (Equal Pay Act 1970 and Sex 
Discrimination Act 1975 (SDA)). This had 
long been fought for by the trade union and 
feminist movements and the Labour and Lib-
eral parties. The unique features of the SDA 
1975, passed under a Labour Government, 
were the introduction of the concept of indi-
rect or adverse effects discrimination (bor-
rowed from the USA), and provisions permit-
ting positive action. This marked the begin-
ning of a transition from formal equality to 
substantive equality. Moreover, there was an 
individual right to claim compensation for 
unlawful discrimination in industrial (later 
called employment) tribunals and courts. An 
Equal Opportunities Commission (EOC) was 
created to undertake strategic enforcement 
and to assist individuals. This model was 
followed in a new Race Relations Act 1976, 
deliberately introduced later than the SDA 
because women’s rights were more popular 
than those of ethnic minorities. There was 
now a separate Commission for Racial Equal-
ity (CRE) in place of the Race Relations Board 
and Community Relations Commission 
(CRC).  The SDA was enacted soon after the 
UK joined the European Economic Communi-
ty (EEC) under the Treaty of Rome which laid 
down the principle of equal pay for women 
and men and later issued directives on equal 
opportunities. There was a radical develop-
ment of European law on gender equality as a 
result of test cases brought by the EOC before 
the European Court of Justice (ECJ). A further 
step towards substantive equality occurred 
with the Disability Discrimination Act 1995 
(DDA). Growing political activism by disabil-
ity organisations had been seeking “rights 
not charity.” Disabled people increasingly 
saw the welfarist approach as paternalistic 
and oppressive. It was under a Conservative 
Government that the 1995 Act established 
individual rights for disabled people to claim 
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equal treatment. It was recognised that dis-
ability discrimination is asymmetrical, and 
measures to achieve substantive equality 
therefore included a duty to make reasona-
ble adjustments for a disabled person. From 
2000, a Disability Rights Commission (DRC) 
was established.

The fourth generation resulted from Arti-
cle 13 of the Treaty of Amsterdam (1997) 
and the implementing Race Directive4 and 
Framework Employment Directive5 (cover-
ing age, disability, religion or belief, and sex-
ual orientation) and subsequently the Equal 
Treatment Directive6 (covering sex). There 
were growing pressures within Britain for 
an extension of anti-discrimination legisla-
tion to the new strands from LGBT groups, 
religious groups – particularly Muslims – and 
those concerned with age discrimination. 
But without the Article 13 EC Directives it is 
unlikely that any domestic legislation would 
have been introduced at that time. A series 
of regulations implemented the Directives 
between 2003 and 2007. The Government 
chose to do this by secondary rather than 
primary legislation, with the result that the 
British regulations could not go beyond the 
provisions of the Directives. For example, the 
age, religion or belief and sexual orientation 
regulations had to be confined to employ-
ment and related fields because that was the 
scope of the Framework Employment Direc-
tive. Despite the gaps and shortcomings, this 
generation of EU-inspired legislation marks 
the start of comprehensive equality. 

The fifth generation continues the move to-
wards comprehensive equality and starts a 
period of transformative equality. This was 
first sparked by pressures from US and Irish 
Catholic activists who wanted to promote fair 
representation in Northern Ireland, and was 
based on American models. In 1989, the Fair 
Employment (Northern Ireland) Act imposed 

positive duties to achieve fair participation of 
the Catholic and Protestant communities on 
certain employers. This has resulted in sig-
nificant improvements in fair employment 
for both Catholics and Protestants without 
the use of quotas.7 The Northern Ireland 
Act 1998 (implementing the Belfast/Good 
Friday Agreement) went further imposing 
positive duties on public bodies to have due 
regard to the need to promote equality of op-
portunity not only between Protestant and 
Catholic communities, but also in respect of 
age, disability, race, religion, sex, marital sta-
tus, and sexual orientation. In other words, 
public bodies had to mainstream equality 
into the exercise of all their functions. This 
approach crossed the Irish Sea to Britain in 
2000 in respect of race equality, following 
the inquiry into the death of a black teenager, 
Stephen Lawrence, which exposed “institu-
tional racism” in the Metropolitan Police.8 
Amendments to the Race Relations Act not 
only extended anti-discrimination law to po-
lice and similar functions, but also imposed 
both general and specific public sector equal-
ity duties.9 Similar public sector positive du-
ties were introduced in respect of disability 
in 200510 and gender in 2007.11 

2. The Campaign for a Single Act and 
Single Commission

By 1997 when the Blair Labour Government 
was elected, anti-discrimination legislation 
was widely criticised for being outdated, 
fragmented, inconsistent, inadequate, inac-
cessible, and at times incomprehensible. 
Shortly before the 1997 election, Lord Lester 
and I brought together a small group of hu-
man rights specialists under the auspices 
of Justice and the Runnymede Trust.12 We 
set out the main reforms that were needed. 
After the election we met the Labour Home 
Secretary (Jack Straw) and proposed that 
the new Government should review anti-
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discrimination law and practice. He said the 
Government had too much else to do, but he 
was sympathetic and supported our applica-
tion to funding bodies for a one-year Inde-
pendent Review (the Cambridge Review).13 
We undertook targeted case studies in Brit-
ain, Northern Ireland and the USA to exam-
ine how employers and others acted under 
different types of legislative regime. We in-
terviewed individuals and organisations re-
sponsible for enforcement, and conducted 
widespread public consultation.  Our report 
proposed that there should be a single Equal-
ity Act adopting a unitary or integrated ap-
proach covering all protected characteristics, 
and based on clear principles. We also advo-
cated a single Commission. We made detailed 
recommendations on discrimination, harass-
ment, and positive action, proposed a duty 
on public authorities to promote equality, 
a duty on all large employers, including the 
private sector, to undertake employment and 
pay equity reviews, and the use of contract 
and subsidy compliance to promote equality. 
There were also recommendations to make 
enforcement procedures and remedies more 
effective.

The report was sympathetically received by 
the Labour Government but no concrete ac-
tion followed, apart from the establishment 
of a single Equality and Human Rights Com-
mission (EHRC) from October 2007, merging 
the existing commissions and covering all the 
strands of discrimination. In order to stimu-
late reform, Lord Lester, a Liberal Democrat 
member of the upper House, introduced a Pri-
vate Member’s Bill in 2003. This Bill passed 
through all its stages in the House of Lords, 
with cross-party support, and over 200 Mem-
bers of the House of Commons signed a mo-
tion calling on the Government to introduce 
such a Bill. In its manifesto for the 2005 elec-
tions, the Labour Government followed the 

Liberal Democrats in pledging to introduce 
a Bill, but it took another two years before 
it published an Equalities Review,14 examin-
ing the extent of discrimination, and a Dis-
crimination Law Review with proposals for a 
single Equality Bill.15 Over 4,000 individuals 
and organisations responded to the consulta-
tion.16 After a number of “false starts, empty 
announcements and delays”,17 the Govern-
ment’s Equality Bill was finally presented, 
in April 2009, by Harriet Harman, Minister 
for Women and Equalities. The Conservative 
Party, while supporting the main principles 
in the Bill, opposed some of the provisions 
on grounds that they were “unworkable and 
overly bureaucratic”, and “unnecessarily on-
erous” on business in a time of recession.18 
The Liberal Democrats supported the Bill 
but thought it should go further especially in 
respect of equal pay.19 The Bill was the prod-
uct of intense scrutiny and debate by the 
House of Commons over a period of one year, 
fuelled by human rights and equality organi-
sations that presented evidence to the Pub-
lic Bill Committee and gave detailed briefs 
to parliamentarians. The debate could have 
continued even longer, when the Bill reached 
the upper House, but Lord Lester persuaded 
his fellow peers to exercise restraint so as to 
ensure that the measure was passed before 
the election due to be held in May 2010. The 
Bill received the royal assent on 8 April 2010, 
just before the dissolution of Parliament.

3. Unitary or Integrated Perspective

The overriding aim of the Equality Act 2010 
is to achieve harmonisation, simplification, 
and modernisation of equality law. This in 
effect expresses several principles in the 
Declaration, in particular the right to equal-
ity of all human beings (principle 1), equal 
protection from discrimination regardless of 
the grounds concerned (principle 6), and the 
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obligation on states to give “full effect” to the 
right to equality in all activities of the state 
(principle 11).20 There must be no hierarchy 
of equality. The same rule should be applied 
to all strands unless there is convincing jus-
tification for an exception. To a large extent, 
the Act achieves this aim, although some 
of the exceptions in respect of particular 
strands remain controversial. Examples are 
the retention of a mandatory default retire-
ment age of 6521 (although the Coalition Gov-
ernment have promised to phase this out), 
the exclusion of some discriminatory immi-
gration decisions from protection,22 and the 
limitation of protection from harassment 
on grounds of religion, belief or sexual ori-
entation to employment and related fields.23 
There is bound to be continuing argument at 
the margins, particularly where the principle 
of equality has to be reconciled with the free-
dom of religion and freedom of expression, 
but broadly speaking, the drafters have man-
aged to limit the exceptions. 

The judges have been given the power to 
decide whether indirect discrimination on 
any ground, and direct discrimination on 
grounds of age or arising as a consequence of 
disability, is justified as being “proportionate 
to a legitimate aim.”24 This will enable them 
to balance apparently conflicting values on 
the basis of evidence as to whether a provi-
sion, criterion, or practice is appropriate and 
necessary. British judges are, in fact, showing 
an increasing awareness that there should 
be no hierarchy of equality. For example, in 
a recent case in which a counsellor employed 
by a relationship counselling service was 
dismissed for refusing to provide services to 
same sex couples because of his particular 
Christian beliefs, Lord Justice Laws, refusing 
leave to appeal against a decision that the 
dismissal was not unfair, made it clear that 
the law’s protection of the right to hold and 

express a belief does not mean that prior-
ity must be given to that belief’s substance 
or content where it is incompatible with the 
principle of equality.25

The Act replaces nine previous major pieces 
of legislation26 and seeks to implement fully 
four main EU Directives.27 There is a ques-
tion as to how far a single Equality Act can 
successfully “simplify” this very complex 
area of law, and make it more accessible. 
Lord Lester’s Bill in 2003 had 94 clauses and 
8 schedules in 111 pages. The new Act has 
218 sections, organised in 16 Parts, and 28 
schedules, in 239 pages, and there will also 
be some detailed regulations in secondary 
legislation, and guidance in codes of practice. 
By contrast, the Dutch Equal Treatment Act 
of 1994 has only 35 sections, and the Swed-
ish Discrimination Act of 2008 has 71 sec-
tions. The British Act, like those in Ireland, 
reflects the different drafting conventions of 
the Anglo-Saxon common law systems and 
the Continental civil law systems. Within 
those constraints, the British drafters have 
provided a model which may influence other 
common law jurisdictions. The Act is comple-
mented by a very helpful set of Explanatory 
Notes which make the turgid legal language 
more accessible to the ordinary reader. Guid-
ance and codes of practice will be issued by 
the EHRC. But professional legal advice will 
still often be needed by those who wish to in-
stitute legal proceedings.

4. Clarification of the Definitions of Dis-
crimination, Harassment, and Victimisa-
tion and Applying Them across All Pro-
tected Characteristics

Principle 4 of the Declaration states that 
“the right to non-discrimination is a free-
standing, fundamental right subsumed in the 
right to equality”, and Principle 5 contains a 
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definition of discrimination. Broadly speak-
ing, the British Act is compatible with these 
principles. However, unlike the European 
Convention on Human Rights and most other 
international instruments, it does not adopt 
an open-ended approach to defining the 
kinds of status or identity that are protected. 
The Act covers only eight of the character-
istics mentioned in Principle 5. These are: 
age, disability, gender reassignment (which 
is possibly narrower than gender identity), 
marriage or civil partnership, pregnancy 
and maternity, race (which includes colour, 
nationality and ethnic or national origins; 
caste may be added later by secondary legis-
lation), religion or belief, sex (man or wom-
an), and sexual orientation. The Act does not 
mention descent (although ethnic descent is 
included in “ethnic origins”), language, po-
litical or other opinion (a “belief” has to be 
of a philosophical nature and not simply po-
litical), birth, social origin, economic status, 
health status, genetic or other disposition 
toward illness. The new definition of direct 
discrimination is broad enough to cover mis-
taken perception that a person has any one 
of the protected characteristics (e.g. that he 
or she is thought to be HIV-positive).

The Government refused to give specific 
protection to carers, saying that this is not 
a “status” and is better protected by other 
legislation such as that allowing some carers 
to request time off work or flexible working 
arrangements. However, association with a 
person with any one of the protected charac-
teristics is protected, for example association 
with a national minority. The Act gives effect 
to an ECJ decision that less favourable treat-
ment of a person because of the disability or 
age of the person for whom they care must 
be covered,28 nonetheless carers who are 
discriminated against because of their posi-
tion as carers rather than the characteristics 

of the person for whom they care, is still am-
biguous. The position of carers is important. 
It has been estimated that half of women 
are likely to be providing care by the age of 
59; carers are less likely to be in paid work 
or in education than the general population; 
and caring reinforces gender inequalities 
because it has a disproportionate impact on 
women.29 

The Act deals only partly with the issue of 
what Principle 12 of the Declaration calls 
“multiple discrimination” that is discrimi-
nation on more than one ground.30 The Act 
allows claims where because of a combina-
tion of two relevant protected characteris-
tics a person treats another less favourably 
than they treat or would treat a person who 
does not share either of those characteris-
tics.31 The limitation to two grounds was a 
compromise made by the Equality ministers 
in the Government in the face of the oppo-
sition of the Business lobby, supported by 
Business ministers, who opposed any pro-
vision on multiple discrimination. The new 
provision only allows a combination of two 
claims of direct discrimination, and a claim 
of direct and indirect discrimination cannot 
be combined. So if a disabled woman is de-
nied flexible working and she alleges indirect 
discrimination on grounds of sex and direct 
discrimination because of disability, she will 
not be able to combine these in a single claim 
where it is unclear which of them caused the 
unfavourable treatment. Again the reason 
given for this was that it would be “unduly 
burdensome” to business.

Principle 5 says that “direct discrimination 
may be permitted only very exceptionally 
when it can be justified against strictly de-
fined criteria.” The Act does not allow a de-
fence of justification of direct discrimination 
except in the case of age discrimination. In 
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that case, the burden of proof is on the re-
spondent to show that the discrimination 
is “a proportionate means of achieving a le-
gitimate aim.” For example, policies which 
draw a “bright line” for certain benefits (e.g. 
educational grants) at a particular age may 
be justified, depending on the circumstances. 
But mere generalisations and prejudiced as-
sumptions about age should not be accepted 
without satisfactory proof.

The definition of discrimination because of 
disability differs significantly from that of 
other protected characteristics.32 This is, in 
effect, an application of Principle 2: “equal 
treatment, as an aspect of equality, is not 
equivalent to identical treatment.” The law 
does not expect disabled people to be treat-
ed in exactly the same way as those who are 
not disabled. The Act recognises the special 
needs of disabled people. More favourable 
treatment of disabled people than others is 
allowed, and a new provision improves pro-
tection for disabled people who are treated 
unfavourably because of “something arising 
in consequence” of their disability.33 So a vis-
ually disabled person who is not allowed to 
bring a guide dog into a restaurant does not 
have to show that they were less favourably 
treated than other dog owners. There is a de-
fence of justification in respect of this kind of 
discrimination using the proportionality test. 
For example, the licensee of a public house 
who ejects a person because of violent con-
duct arising from a disability, might be able 
to show that this was a proportionate means 
of achieving the legitimate aim of protecting 
other customers.  

There is also, as in earlier legislation, a duty 
to make reasonable adjustments for a disa-
bled person.34 This fulfils the aims of Princi-
ple 13 of the Declaration: “to achieve full and 
effective equality it may be necessary to re-

quire public and private sector organisations 
to provide reasonable accommodation for 
different capabilities of individuals related to 
one or more prohibited grounds.” Although 
the Act now provides some consistency in 
regard to reasonable adjustments, for exam-
ple requiring the disabled person to show a 
“substantial disadvantage”35, it is necessary 
to consult no less than six schedules to the 
Act to ascertain the precise circumstances in 
which the duty to make reasonable adjust-
ments arises. For example, there are different 
requirements in respect of different types of 
public transport vehicle. Broadly speaking, 
the requirements are of two kinds. Some are 
reactive, that is they are triggered when a 
provision, criterion or practice substantially 
disadvantages a particular disabled person, 
for example that a job applicant has particu-
lar needs. Others are anticipatory, requiring 
proactive steps to make services available, 
for example the manager of a large retail 
store might be expected to install automatic 
doors and lifts for wheelchair users.  

The new Act, implementing the Framework 
Employment Directive 2000/78/EC, also 
applies the concept of indirect discrimina-
tion to disability.36 This is likely to encour-
age service providers to identify and remove 
barriers for disabled people in advance. The 
previous law focused only on providing indi-
vidual solutions to individual problems.

The new Act provides a single, uniform defi-
nition of unlawful harassment, which goes 
further than the definitions in EU law. There 
are three types of harassment in British law. 
The first is similarly worded to the definition 
in Principle 5 of the Declaration. This cov-
ers unwanted conduct which is related to a 
relevant protected characteristic and has the 
purpose or effect of violating the dignity of a 
person or of creating an intimidating, hostile, 
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degrading, humiliating, or offensive environ-
ment.37 The second type is conduct of a sexual 
nature or related to gender reassignment or 
sex, which has the same purpose or effect as 
the first type of harassment.38 The third type 
is treating someone less favourably because 
they have either rejected or submitted to con-
duct of a sexual nature or related to gender 
reassignment or sex. Controversially, the Act 
excludes harassment related to religion or be-
lief, or related to sexual orientation, from its 
application to the provision of services, the 
exercise of public functions, and the disposal, 
management, and occupation of premises. In 
effect the prohibition of harassment related 
to religion or belief or sexual orientation is 
confined to the workplace.39 This limitation 
reflects concerns about freedom of religion 
and freedom of expression which are pro-
tected by articles 9 and 10 of the European 
Convention on Human Rights. For example, it 
was feared that a cartoon “offensive” to some 
Muslims, or a Christian preaching against 
homosexuality in a way “offensive” to gays 
and lesbians, would constitute harassment. 
These concerns could probably have been 
met by applying a conjunctive definition of 
harassment, as in EU law, in non-work fields 
(that is requiring both an invasion of dignity 
and objectively offensive conduct), rather 
than the disjunctive one favoured in work-
related British law. Applying the Declara-
tion’s definitions to verbal conduct does not 
have to mean neglecting other human rights 
such as freedom of religion and freedom of 
speech. A sensible balance has to be struck, 
but the British law still goes too far in allow-
ing the verbal bullying of gays and lesbians 
– a particular problem in schools.

A welcome change made by the new Act is 
that victimisation is no longer treated as a 
species of discrimination. Under previous 
legislation, a person complaining of victimi-

sation had to establish that there was a com-
parator who would not have been unfavour-
ably treated in comparable circumstances. 
There is no longer a need for a comparator. 
There is victimisation if a person is subjected 
to a detriment because they do a “protected 
act”, such as bringing proceedings under the 
Act or giving evidence in good faith.40

5. The Expansion of Positive Duties on 
Public Authorities to Advance Equality

The vision of comprehensive and transforma-
tive equality is embodied in the extension of 
what is now a single general public sector 
equality duty to all protected characteristics. 
As mentioned above, earlier public sector 
equality duties applied only to race, sex and 
disability, and there were differences be-
tween them. The single duty now applies as 
well to age, gender reassignment, pregnancy 
and maternity, religion or belief, and sexual 
orientation.41 The duty has three elements:

 ▪ Eliminating discrimination, harass-
ment, victimisation and any other conduct 
that is prohibited by the Act;
 ▪ Advancing equality of opportunity be-
tween persons who share a relevant charac-
teristic and persons who do not share it;
 ▪ Fostering good relations between per-
sons who share a relevant characteristic and 
persons who do not share it.42

This general duty is placed on most central 
and local government authorities, health au-
thorities, schools, and the police. For exam-
ple, the duty could lead a local authority to 
provide funding for a black women’s refuge 
for victims of domestic violence, with the 
aim of advancing equality of opportunity for 
women and, in particular, meeting the differ-
ent needs of women from different groups. 
It could also lead a local authority to focus 
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council services on older people, or it may 
lead a school to review its anti-bullying poli-
cy to prevent homophobic conduct.43 In addi-
tion, a Minister may, after consultation, make 
regulations placing specific duties on certain 
public authorities to enable them to carry out 
the public sector equality duty more effec-
tively. Perhaps the most important of these 
specific duties will be those that fall within 
the EU law public procurement regime, for 
example when buying goods and services 
from private firms. These specific duties may 
allow public bodies to require their contrac-
tors in the private sector to ensure equal op-
portunities. 

The extended and strengthened public sector 
equality duty is compatible with Principle 11 
of the Declaration which requires States to 
“take the steps necessary to give full effect to 
the right to equality in all the activities of the 
State”, and in particular to “promote equality 
in all relevant policies and programmes”, and 
to “take all appropriate measures to ensure 
that all public authorities and institutions 
act in conformity with the right to equality.”  
However, there are weaknesses. First, the 
general duty, as under previous legislation, is 
to have “due regard to the need” to achieve 
the three stated objectives mentioned above. 
Although there has been some clarification 
of what this means (for example, it may in-
volve treating some people more favourably 
than others where this is permitted by the 
Act), the words have encouraged a “tick-
list” approach, with an emphasis on proce-
dures rather than outcomes. Consequently, 
it is enough for the authority to consider the 
equality impact but then to move on, with-
out achieving fairer representation. It would 
have been better to replace “due regard” with 
an obligation to “take such steps as are nec-
essary and proportionate for the progressive 
realisation of equality.”44 

A second weakness is the extent of the excep-
tions. For example, the duty does not apply to 
age in respect of functions relating to schools 
and children’s homes; indeed children are 
also excluded from protection against age 
discrimination, which appears to be in vio-
lation of provisions of the UN Convention 
on the Rights of the Child that recognise the 
rights of children to be protected from un-
equal treatment and discrimination. Another 
example is that the public sector duty does 
not apply to immigration functions – a field 
in which discrimination is endemic – in re-
spect of the protected characteristics of age, 
race (except as it applies to colour), religion 
or belief. Thirdly, the public sector equality 
duty does not give rise to any enforceable 
private law rights.45 It is enforceable only by 
way of judicial review. So if a local authority 
decides to stop funding a women’s refuge, 
a woman would not be able to sue the local 
council. Judicial review proceedings may be 
brought by any person with sufficient inter-
est (including the EHRC) and may result in a 
decision being set aside, but there will only 
rarely be an order for compensation. Moreo-
ver, the grounds on which a review can be 
sought are limited.46 The usual way of en-
forcing a specific public sector duty will be 
by the EHRC issuing a compliance notice; if 
the authority fails to comply, the EHRC may 
then seek a court order requiring the author-
ity to comply.

6. Widening the Circumstances in Which 
Positive Action Is Allowed

Principle 3 of the Declaration states that:

“To be effective, the right to equality requires 
positive action.

Positive action, which includes a range of leg-
islative, administrative and policy measures 
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to overcome past disadvantage and to accel-
erate progress towards equality of particular 
groups, is a necessary element within the 
right to equality.”

International human rights standards view 
positive action measures as permissible if 
they are necessary, proportionate, and time-
limited.47 The new British Act contains three 
mainly new provisions which appear to be in 
compliance with these principles.

First, section 158 provides that the Act does 
not prohibit a person from taking any action 
which is a proportionate means of achieving 
any one of three aims:

 ▪ Enabling or encouraging persons who 
share a protected characteristic to overcome 
or minimise a disadvantage connected to the 
characteristic;
 ▪ Meeting needs of persons who share 
a protected characteristic that are different 
from the needs of persons who do not share 
it; or
 ▪ Enabling or encouraging persons who 
share a protected characteristic to partici-
pate in an activity where participation by 
persons who share that characteristic is dis-
proportionately low.

For example, measures including training 
can be targeted to particular disadvantaged 
groups to enable them to gain employment 
or health services. Previous legislation al-
lowed positive action but this applied to dif-
ferent protected characteristics in different 
ways. The new section brings consistency 
and extends what is permissible to the extent 
allowed by EU law. It applies to all protected 
characteristics.  

Secondly, section 159 of the Act allows an em-
ployer to take a protected characteristic into 
consideration when deciding who to recruit 

or to promote in a so-called “tie-break” situ-
ation. This can only be done where persons 
who share the protected characteristic suffer 
a disadvantage connected to the character-
istic, or their participation in an activity is 
disproportionately low. For example, a police 
service which employs a disproportionately 
low number of people from an ethnic minor-
ity background may give preferential treat-
ment to a candidate from that background. 
However, the candidates must be equally 
qualified to be recruited or promoted, and 
the comparative merits of other candidates 
must also be taken into consideration. The 
employer must not have a policy of treating 
people who share a protected characteristic 
more favourably than those who do not, and 
the action must be a proportionate means of 
achieving the aims mentioned above.

Thirdly, section 104 allows registered politi-
cal parties to make arrangements in relation 
to the selection of candidates for election 
where there is under-representation of peo-
ple with particular protected characteristics 
in elected bodies such as Parliament and lo-
cal government. This can include single-sex 
shortlists. A party cannot specifically short-
list only Black or Asian candidates, but it may 
reserve places on relevant electoral shortlists 
for people with a specific protected charac-
teristic such as race or disability.

7. Public Bodies’ Duty to Have Due Regard 
to Socio-economic Disadvantage

Finally, mention must be made of the contro-
versial new provision which requires some 
public authorities when making decisions of 
a strategic nature about how to exercise their 
functions to have due regard to the desir-
ability of exercising them in a way that is de-
signed to reduce the inequalities of outcome 
which result from socio-economic disadvan-
tage.48 The purpose of this duty was said to 
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be to “reduce the gap between rich and poor”, 
and ensure “that public bodies systemati-
cally and strategically take account of people 
who are poor and clearly disadvantaged.”49 
Examples given included a health authority 
allocating money to fund geographical areas 
with the worst health outcomes; or a region-
al development agency encouraging more 
bids for funding from deprived areas; or lo-
cal education authorities taking steps to en-
sure that children from deprived areas have 
a better chance of securing a place at a school 
of their choice. The Solicitor-General (Vera 
Baird MP) said – in terms not dissimilar to 
those in Principle 14 of the Declaration – that 
“poverty and powerlessness make it much 
harder to battle with discrimination and dis-
crimination itself can undoubtedly generate 
poverty and powerlessness.”50 The provision 
was opposed by the Conservative Party, then 
in opposition, on the grounds that “the rem-
edies and powers to prevent discrimination 
are quite different from solutions to socio-
economic disadvantage.”51 

This novel duty is unlikely to be implemented 
by the new Coalition Government. Even if it 
were to be implemented in its present form, 
it would not confer any private right of action 
on individuals, and there would be formida-
ble obstacles in the way of seeking judicial 
review for an abuse of the public body’s use 
of discretionary powers. However, although 
only aspirational at present, this provision 
reminds us that social disadvantage is a com-
plex, multidimensional problem with many 
causes not limited to discrimination. These 
include lack of opportunities for poor per-
sons to work or to acquire education and 
skills, childhood deprivation, disrupted fami-
lies, inequalities in health and poor access to 
social housing. The long-term issue – which 
remains unresolved – is how to develop so-
cio-economic rights through the avenue of 
equality law.

Conclusion

The Act is a major achievement for the equal 
rights movement. Over the past 45 years, 
struggles for equality in Britain have resulted 
in the gradual recognition of the legal rights 
of a wider range of disadvantaged groups 
and the expansion of the law from formal to 
substantive equality to deal not only with in-
dividual acts of discrimination, harassment 
and victimisation, but also subtler forms of 
indirect discrimination. It has also been rec-
ognised that equal treatment does not mean 
identical treatment, and that full and effec-
tive equality entails accommodating differ-
ences.

The new fifth generation, embodied in the 
Equality Act 2010, goes even further than 
this. First, it is based on the principle that 
equality is an indivisible fundamental human 
right, and that there can be no hierarchy of 
equality. Although its early performance has 
been disappointing, the EHRC has the poten-
tial to speak with a strong voice on behalf 
of all disadvantaged groups on the basis of 
an over-arching principle of equality, rather 
than representing only sectional interests. 
Secondly, the Act recognises that members 
of disadvantaged groups will not have equal 
life chances or enjoy respect for their equal 
worth unless institutions take proactive 
measures to ensure equality. The stream-
lining and broadening of the public sector 
equality duty and the provisions on permis-
sible positive action are the core of the new 
approach to transformative equality.

Unfortunately, there are still major gaps. In 
particular, the Act does not implement the 
proposals made by the Cambridge Review 
and many activists that every employer with 
more than 10 employees should be required 
to conduct periodical employment and pay 
equity reviews for the purpose of deter-
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mining whether members of disadvantaged 
groups are enjoying, and are likely to con-
tinue to enjoy, fair participation and equal 
pay for work of equal value in the undertak-
ing, and to take positive measures to achieve 
these aims. In this respect British legisla-
tion still falls a long way behind countries 
such as South Africa and Canada, and is not 
compliant with the Declaration.52 In view of 

the fact that over 80 per cent of workers are 
employed in the private sector, and that the 
delivery of public services is increasingly be-
ing outsourced to private companies, there 
is a serious risk that the positive duties will 
become marginalised and ineffective. In oth-
er words, the new Act is not the end of the 
struggle for equality, but it is an important 
new beginning.
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