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Introduction

It is now common for age discrimination to
be prohibited by law. This reflects a growing
recognition that discrimination based on a
person’s age can violate their dignity and be
economically wasteful. However, there are
times when the use of age distinctions is nec-
essary. Therefore, age discrimination law can
be complex. This paper explores some of the
issues that arise in this context, and explores
how the battle for age equality is assuming
ever greater importance in international and
European human rights law.

The Prevalence of Age Discrimination

Age is often used unfairly as an arbitrary,
irrational and stereotyping tool for making
distinctions between individuals. Differenc-
es of treatment between different individu-
als or groups on the grounds of age are often
based on generalised assumptions or casual
stereotypes, with age used as a “proxy” for
other personal characteristics such as ma-
turity, health or vulnerability. For example,
younger persons are often assumed to lack
maturity, judgment and any commitment to
family responsibilities; older persons are
often assumed to lack flexibility, motivation,
reliable health, and the ability to absorb
new ideas.’

These assumptions are often the basis for
discriminatory decisions in the field of em-
ployment and occupation, such as when em-

ployers refuse to hire older or younger work-
ers, or refuse to recruit or promote workers
of a certain age.® Age discrimination based on
unfair stereotyping also takes place in other
contexts, as when younger persons are sub-
jected to harassment by police or security
personnel solely on the basis of their age,
or when older persons are assumed to lack
decision-making capacity when it comes to
medical treatment or the provision of social
care. Such age-based stereotyping denies
individuals the opportunity to be judged on
their own merits. It also violates their dignity
by reducing them to the status of a carica-
ture, which ignores their specific attributes,
needs and qualities.*

Furthermore, age stereotyping can produce
negative social consequences. For example,
certain age groups often face formidable
obstacles when it comes to gaining equal ac-
cess to the labour market. As a consequence,
these groups often suffer social exclusion
and high levels of poverty, which in turn im-
poses substantial economic and social wel-
fare costs upon society at large.® In particu-
lar, older workers who have lost their jobs, or
younger jobseekers that have not been able
to gain experience in full-time employment,
often struggle to find decent employment.
This can have a negative impact on the dig-
nity and self-esteem of the individuals con-
cerned, and can cause the groups affected to
suffer serious levels of social exclusion.
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Age discrimination can also be viewed as eco-
nomically wasteful, in that older and young-
er workers with valuable skills are often ex-
cluded from the labour market for irrational
reasons.® Many of the most common assump-
tions about different age groups have come
under sustained challenge in recent years.
For example, using age as an automatic proxy
for health, ability to absorb new information
or competency is often very questionable,’
while evidence suggests that, except in a
very limited range of jobs, work performance
does not deteriorate with age.® Even where
such assumptions may have some broad sta-
tistical validity across a particular age group,
they are often based upon stereotyping that
does not reflect the diversity of individuals
within the relevant age groups, or the indi-
vidual qualities and abilities of the particular
individuals affected.’

Employers and service-providers may at
times be justified in using age-based distinc-
tions to differentiate between different groups
of people - for example, age limits (usually
65) are used to determine who should be-
come entitled to pension benefits, because
no other practical or fair way exists of decid-
ing who should qualify. As discussed further
below, this distinguishes age discrimination
from other forms of unequal treatment, such
as race or gender discrimination, where dif-
ferences in treatment based on the protected
characteristic in question will usually only be
acceptable where they are necessary by vir-
tue of the nature of the job or mode of service
provision in question. However, strong argu-
ments nevertheless exist that employers and
service-providers should only be able to dif-
ferentiate between people based on their age
when they can show an objective justification
for their actions, in order to combat stereo-
typing and to ensure adequate respect for the
dignity and equality of status of all persons ir-
respective of age.
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The Development of Age Discrimina-
tion Law

Law therefore has an important role to play
in deterring age-based stereotyping and pro-
tecting human dignity.’® Age discrimination
is increasingly viewed as analogous to other
forms of prohibited status-based discrimina-
tion, albeit one with special characteristics.

As yet, international human rights law does
not contain many provisions which specifi-
cally address the problem of age discrimi-
nation.!* It can nevertheless be viewed as
a form of “other status” discrimination as
prohibited by Article 26 of the International
Covenant on Civil and Political Rights (IC-
CPR), Article 2(2) of the International Cove-
nant on Social, Economic and Cultural Rights
(ICSECR), Article 14 and Protocol 12 of the
European Convention on Human Rights
(ECHR), and a range of other international
and regional human rights instruments.

As a result, the UN Human Rights Committee
has recognised that age discrimination could
constitute a violation of Article 26 ICCPR.*?
Similarly, in Schwizgebel v Switzerland, the
Strasbourg Court recognised that discrimi-
nation on the grounds of age could constitute
a violation of Article 14 of the ECHR taken
together with Article 8, even though it con-
cluded that a refusal to authorise the adop-
tion of a second child by the applicant on the
grounds of her age did not constitute a viola-
tion of the Convention.'* The European Com-
mittee on Social Rights has also interpreted
the provisions of Article 23 of the revised
European Social Charter, which protects the
specific rights of older persons, as requiring
states to have comprehensive age discrimi-
nation legislation in place to protect older
persons against discrimination in a range of
areas outside of employment, such as access
to goods, facilities and services in the fields



of health care, education, housing, social ser-
vices, insurance and banking.'*

Many states have now also introduced age
discrimination legislation, which prohib-
its age discrimination in employment and
increasingly in other contexts such as the
provision of goods and services, education,
and health care. In the United States, the Age
Discrimination in Employment Act (ADEA)
has prohibited discrimination against older
workers since 1967. However, most forms of
age discrimination legislation prohibit dis-
crimination against younger and older work-
ers - provisions to this effect can be found in
federal and provincial human rights legisla-
tion in Canada, the Equality Act 2010 and
associated secondary legislation in the UK,
the Employment Equality Act 1998 and the
Equal Status Act 2000 in Ireland, and the Age
Discrimination Act 2004 in Australia.

All member states of the EU have now pro-
hibited all forms of age discrimination in em-
ployment, as a result of the provisions of Di-
rective 2000/78/EC (the “Framework Equal-
ity Directive”) which require all EU states to
prohibit direct and indirect discrimination,
victimisation and harassment on the grounds
of age in the spheres of employment and oc-
cupation; some states such as Ireland, the UK
and the Netherlands have gone further and
prohibited age discrimination in access to
goods and services and other contexts.

Indeed, the Court of Justice of the EU (CJEU)
in Mangold confirmed that age discrimina-
tion should be treated as broadly analogous
to other prohibited forms of discrimination
within European law, and recognised that it
was encompassed within the general prin-
ciple of non-discrimination that constituted
one of the underlying fundamental norms of
EU law.*> This decision was initially contro-
versial, as some commentators argued that

there was no pan-European consensus that
age discrimination should be viewed as con-
trary to the principle of equal treatment.'
However, the CJEU confirmed in its subse-
quent decision in the case of Kiictikdeveci'’
that age discrimination comes within both
the general principle of non-discrimination
and also in the prohibition on discrimination
set outin Article 21 of the EU Charter of Fun-
damental Rights.

The Legitimate Use of Age Distinctions

Age discrimination is therefore increasingly
acknowledged to be a form of unequal treat-
ment which should be prohibited in law.
However, as noted above, there are certain
circumstances where the use of age distinc-
tions can be objectively justified. Employers
may at times have to make use of age limits
for the purpose of workforce planning - for
example, it might be legitimate for an em-
ployer to refuse to send an older worker
who was due to retire in a year on an inten-
sive, time-consuming and expensive training
course, on the basis they would not receive
an adequate return for their training invest-
ment. Similarly, public authorities may need
to use age limits to define who is entitled to
benefit from specific types of pension ar-
rangements or other social welfare benefits.

Treating different age groups differently may
also be necessary to adjust to changing socio-
economic conditions and to ensure what the
CJEU in the case of Petersen has described as
“inter-generational solidarity”, i.e. to strike
a fair balance between the opportunities
available to different age groups.'® Particu-
lar complexities arise in respect of the use
of mandatory retirement ages by employers:
they are often used by employers to ensure
a regular turnover of employees and to open
up promotion opportunities for younger
workers, despite the fact that they terminate
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the employment contracts of older employ-
ees solely on the basis of their age.

All of this distinguishes age discrimination
from other forms of discrimination. In gen-
eral, differences of treatment which are di-
rectly linked to a person being of a particular
gender, ethnic group, religion, etc. will be un-
lawful, unless having one of these “protected
characteristics” is a Genuine Occupational
Requirement (GOR) for the job in question,
for example when being female is a neces-
sary requirement to perform a particular
acting job. However, when it comes to age
discrimination, employers, service providers
and public authorities may have to be given
greater leeway to differentiate between indi-
viduals on age grounds, if they can show that
itis necessary and proportionate for them to
do so in order to achieve a legitimate aim. In
other words, age discrimination legislation
must make it possible for both direct and
indirect discrimination to be objectively jus-
tified, unlike other forms of anti-discrimina-
tion legislation.

Thus, for example, Article 6(1) of the EU
Framework Equality Directive provides that:

“[D]ifferences of treatment on
grounds of age shall not constitute discrimi-
nation, if, within the context of national
law, they are objectively and reasonably
justified by a legitimate aim, including le-
gitimate employment policy, labour market
and vocational training objectives, and if the
means of achieving that aim are appropriate
and necessary.”

In other words, a rule or a policy which sub-
jects employees to less favourable treatment
on the ground of age will not constitute dis-
crimination if it is a) designed to achieve a
“legitimate aim”, and b) “appropriate” and
“necessary” to achieve that particular aim.*
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Similar provisions exist in age discrimination
legislation in the US, Canada and other states.
So, for example, when applying the age dis-
crimination provisions of the Ontario Human
Rights Code, the Canadian Supreme Court
in Ontario Human Rights Commission v Eto-
bicoke®® confirmed that an employer had to
show that the application of an age require-
ment was reasonably necessary, although
the Court recognised that the employer need
not show that this standard was justified in
respect of each and every employee affected
where this was “impractical”.*!

Article 6(1) of the Framework Equality Di-
rective proceeds to give a number of exam-
ples of such justified differences in treat-
ment, which include the “setting of special
conditions on access to employment and
vocational training” in order to promote
the vocational integration of particular age
categories of worker or to “ensure their
protection”; the “fixing of minimum condi-
tions of age, professional experience or sen-
iority in service for access to employment
or to certain advantages linked to employ-
ment”; and “the fixing of a maximum age for
recruitment which is based on the training
requirements of the post in question or the
need for a reasonable period of employ-
ment before retirement”. 2

Age Discrimination Law in Action: The
Case-Law of the Court of Justice of the EU

The expanding case-law of the CJEU in this
field also offers many examples of when the
use of age-based distinctions will or will not
be objectively justified. It has also set out a
detailed analytical framework that serves as
a comprehensive guide as to how the objec-
tive justification test should be applied in
this context, which is serving as the basis for
the development of age discrimination law
across the EU.



The Court has acknowledged that age dis-
crimination constitutes a specific form of
discrimination: differences of treatment on
grounds of age may be justified in a wider
range of circumstances than is the case for
the other non-discrimination grounds. The
Court has also given national legislatures
and private employers a degree of leeway
in choosing how to design employment and
vocational training policies, especially when
it comes to setting retirement ages. However,
the Court has also made it clear that the pro-
visions of Article 6(1) of the Directive con-
stitute a very specific derogation from the
general principle of equal treatment.?® As a
result, the objective justification test set out
in Article 6(1) has to be applied in a rigor-
ous and demanding manner. Age distinctions
which are not rationally linked to achieving a
legitimate aim, or which are clearly incoher-
ent, unreasonable, or excessive, will not sat-
isfy the requirements of EU law.2*

Furthermore, the Court in its judgment in
Age Concern has emphasised that “Article
6(1) imposes on member states the burden
of establishing to a high standard of proof
the legitimacy of the aim relied on as a justi-
fication”: while member states enjoy broad
discretion in “choosing the means capable
of achieving their social policy objectives”,
“that discretion cannot have the effect of
frustrating the implementation of the prin-
ciple of non-discrimination on grounds of
age”.?® Furthermore, in the same judgment,
the Court stated that:

“Mere generalisations concern-
ing the capacity of a specific measure to con-
tribute to employment policy, labour mar-
ket or vocational training objectives are not
enough to show that the aim of that measure
is capable of justifying a derogation from
that principle and do not constitute evidence
on the basis of which it could reasonably be

considered that the means chosen are suit-
able for achieving that aim.”2¢

In Fuchs, the Court also made
clear that arguments in support of the use of
age distinctions had to be supported by “evi-
dence of probative value”?’

The case-law of the Court has thus given a
clear interpretation to the provisions of Ar-
ticle 6(1) and ensured that strong protection
now exists in EU law against age discrimina-
tion in employment and occupation. How-
ever, the Court has also taken account of the
specific nature of the age ground, and the
manner in which the use of age-based dis-
tinctions may be appropriate and necessary
to achieve a legitimate aim. In so doing, it has
tried to strike a delicate balance between
enforcing the prohibition on age discrimina-
tion and ensuring that member states and
employers enjoy some room for manoeuvre
in this context.

The first reference concerning the age pro-
visions of the 2000 Directives that reached
the Court was the already mentioned case of
Mangold v Helm, which concerned German
legislation which had limited the employ-
ment rights of older workers by giving em-
ployers greater freedom to conclude fixed-
term contracts with workers over the age of
52. When considering whether the German
legislation at issue satisfied the first leg of
the objective justification test, i.e. whether it
was directed towards achieving a legitimate
aim, the Court in Mangold considered that
the purpose of the legislation was “plainly to
promote the vocational integration of unem-
ployed older workers” by giving employers
an incentive to hire them in preference to
younger workers who enjoyed greater em-
ployment rights. It took the view that “the
legitimacy of such a public-interest objec-
tive cannot reasonably be thrown in doubt”
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and therefore concluded that objectives of
this kind would “as a rule” constitute a legiti-
mate aim under Article 6(1). The Court also
accepted that member states “unarguably
enjoy broad discretion in their choice of the
measures capable of attaining their objec-
tives in the field of social and employment
policy”. However, the Court went on to note
that the legislation limited the employment
rights of all workers who were older than
52, irrespective of their previous employ-
ment history. It concluded that the manner
in which age had been used as the “only cri-
terion” for defining the disadvantaged group
of workers, “regardless of any other consid-
eration linked to the structure of the labour
market in question or the personal situation
of the person concerned”, went beyond what
was objectively necessary to attain the objec-
tive of promoting the vocational integration
of older workers.?®

In Mangold, the Court thus held that states
enjoy broad discretion in setting the na-
tional employment policy, but the use of age
as a criterion has to be clearly shown to be
proportionate and necessary to achieve the
policy objectives at issue. Similarly, in the
case of Kiiciikdeveci, the Court concluded
that the exclusion of periods of work under-
taken by employees under the age of 25 from
the calculation of redundancy notice periods
furthered the legitimate aim of encouraging
employers to hire younger workers but was
disproportionate as it applied to all employ-
ees, regardless of their age or experience.?’

A similar approach was adopted in the case
of Hiitter v Technische Universitit Graz,
which raised the question of the compatibil-
ity with the Directive of Austrian legislation
which provided that periods of work under
the age of 18 were excluded when calculat-
ing an employee’s grading for salary pur-
poses.®° The Austrian Government asserted
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that the law in question was designed to
achieve two legitimate aims, namely encour-
aging those under 18 to stay in secondary
education while simultaneously promoting
the integration of young people who have
pursued vocational training into the labour
market. However, the Court questioned
whether the law could be said to rationally
advance either of these two legitimate aims:
the age limit applied irrespective of wheth-
er students had stayed in secondary educa-
tion or had undergone vocational training,
while it also could “lead to a difference in
treatment between two persons who have
pursued the same studies and acquired the
same professional experience, exclusively
on the basis of their respective ages”' As a
result, the national law could not be said to
be objectively justified under Article 6(1).

In Andersen,*? the CJEU developed its case-
law further by drawing a distinction between
the requirements set out in Article 6(1) that
an age distinction had to be both “appropri-
ate” and “necessary”. This reference con-
cerned Danish legislation which provided
that workers employed in the same under-
taking for at least 12 years were entitled to a
severance allowance unless, on termination
of the employment relationship, they had
reached the age at which they were entitled
to receive a pension. This legislation was
challenged by the applicant, who was dis-
missed by his employer at the age of 63 but
wished to remain in the job market rather
than retiring and collecting his pension. The
Court accepted the Danish government’s ar-
gument that this age-linked restriction was
intended to achieve the legitimate aim of
ensuring that employers did not pay double
compensation to dismissed employees (in
the form of the severance allowance and the
pension), and concluded that the legislation
was not “manifestly inappropriate” when
viewed as a means of giving effect to this



objective. However, the legislation did not al-
low older workers who wished to remain in
the labour market to temporarily waive their
pension entitlement in favour of obtaining a
severance allowance, as Mr Andersen wished
to do in this case. This meant that an entire
category of employees defined by their age
were denied the opportunity of benefiting
from the extra income protection provided
by the allowance. In the Court’s view, this
was “unnecessary” and therefore the legis-
lation was incompatible with the require-
ments of Article 6(1).

The CJEU again differentiated between “ap-
propriate” and “necessary” measures in the
case of Prigge,®® which concerned the pro-
visions of a collective agreement which re-
quired Lufthansa pilots to retire at the age
of 60. This mandatory retirement age had
been agreed by the social partners to ensure
the safety of airline passengers. However,
the Court noted that national and interna-
tional legislation set an upper age limit of
65 for pilots, and no evidence has been pre-
sented to justify why a lower age limit had
been set in the collective agreement. The
Court therefore concluded that the measure
was not “necessary”.3*

In the case of Petersen,*® the Court again
concluded that retirement age require-
ments which were not applied consistently
across a profession could not be objectively
justified. This reference from the German
labour courts concerned an age limit of 68,
after which dentists providing public care
under the German public insurance system
lost their authorisation to continue this
work. The German government attempted
to justify the age limit on two separate
grounds. Firstly, it argued the time limit was
justified in order to protect the health of
patients obtaining dental care, as “general
experience” indicated that dentists suffered

a decline in performance after the relevant
date. Secondly, the government also argued
that the measure was also justified on the
basis that it helped to share out employ-
ment opportunities across the different
generations: the age limit served to open up
new career opportunities for younger den-
tists. In its judgment, the CJEU noted that
the age limit did not apply to dentists in pri-
vate practice. As a result, the Court held that
it was inconsistent to argue that an age limit
was necessary to protect patients against
possible decline in the skills of dentists but
not to apply this protection to patients re-
ceiving care from private practitioners. It
therefore concluded that the age limit was
not “necessary” and therefore was not ob-
jectively justified. However, the Court also
indicated that retirement ages which were
designed to open up job opportunities for
younger workers and thus to advance “in-
ter-generational solidarity” might in other
circumstances be justified.

This recognition that “inter-generational
solidarity” may provide an objective justifi-
cation for the use of age distinctions was ap-
plied in the subsequent case of Georgiev,*®
where the Court held that restrictions laid
down by national legislation on the em-
ployment of a university lecturer after the
age of 65 could be objectively justified un-
der Article 6(1). The Court considered that
these age limits were capable of opening
up employment and promotion opportuni-
ties for younger academics: it also took the
view that these age limits could help to en-
sure that a mix of generations would exist
among academic staff which could enhance
the quality of teaching and research.’’ As in
Petersen, the Court was thus willing to grant
states a reasonably wide margin of discre-
tion when age limits are justified on the
basis that they promote inter-generational
fairness. However, in Georgiev, the Court
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nevertheless made it clear that the national
courts were still required to assess whether
the age limits were necessary in light of the
current labour market conditions and were
applied consistently across the different
categories of academic staff.?®

In the case of Fuchs?*°the CJEU adopted a simi-
lar analysis. The legislation at issue in this case
provided that state prosecutors should retire
at 65, subject to a possibility of continuing to
work until 68 if it was in the interests of the
state. The Court considered once again that
such an age limit could be justified on the basis
that it established a “favourable age structure”
that opened up posts for younger employ-
ees.* In general, it concluded that the age limit
struck a fair balance between the right to work
of older employees and the aim of establishing
a balanced age structure in the workplace.

In general, the Court has given states a
relatively wide margin of discretion when
it comes to setting retirement ages. In the
case of Palacios de la Villa, an age discrimi-
nation challenge was launched against the
provisions of a Spanish national collective
agreement which established that employ-
ees in workplaces covered by the agreement
would cease to be employed at the fixed re-
tirement age of 65, subject to a condition
that the employees affected had made suf-
ficient contributions under the national so-
cial security scheme to become entitled to
a full retirement pension. The Court took
the view that considered that the retire-
ment age provisions in question could be
regarded as objectively justified under Ar-
ticle 6(1) of the Directive, on the basis that
they were objectively and reasonably justi-
fied by a legitimate aim relating to employ-
ment policy and the effective functioning of
the Spanish labour market. The Court also
went on to note that the measure took into
account both the age of employees and also
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their pension entitlements, as well as al-
lowing collective agreements to modify the
operation of the retirement age scheme.
Therefore, it concluded that the national
legislation in question could be regarded
as coming within the “broad discretion” ac-
corded to member states in setting and im-
plementing employment policy.

Subsequently, the Court adopted a similar
analysis in Age Concern.*! This case involved
a challenge brought by a civil society or-
ganisation against the provisions of the UK
Employment Equality (Age Discrimination)
Regulations 2006 that had transposed the
age provisions of Directive 2000/78/EC into
UK law. These Regulations permitted em-
ployers to terminate the employment con-
tracts of employees who are older than 65:
employees who wished to continue to work
after this “mandatory retirement age” can re-
quest to stay on, and if they continue to work
are protected against unfair dismissal, but
employers needed only to “consider” this re-
quest. The applicants claimed that these pro-
visions were not compatible with the Direc-
tive. However, the Court concluded that the
UK legislation could be objectively justified,
and reiterated that member states enjoyed a
broad discretion in the area of national em-
ployment policy.

Similarly, in the case of Rosenbladt, the CJEU
confirmed that national legislation which
permitted employers to terminate employ-
ment contracts at the age of 65 was compat-
ible with the provisions of Article 6(1). In
this case, the applicant, Ms Rosenbladt, had
worked as a cleaner for 39 years at a bar-
racks in Hamburg; when she reached 65, her
employment contract was terminated, leav-
ing her only in receipt of a statutory old-age
pension of EUR 253.19 per month. However,
the Court held that the relevant provisions
of the German legislation in question struck



a defensible balance between the needs of
older workers and the interests of employ-
ers in workforce planning and distributing
employment opportunities between differ-
ent generations. It also reiterated that states
enjoyed a wide discretion in this area of em-
ployment policy.

Some criticism has been directed against
the Court’s case-law on retirement ages, on
the basis that it gives states an excessive
degree of discretion.*? The Court has cer-
tainly applied the objective justification in
a less exacting manner in this context than
it has in others. However, in so doing, it has
consistently emphasised that states have a
legitimate interest in ensuring that an appro-
priate balance is struck between the inter-
ests of older and younger workers. In other
contexts, the CJEU has applied the objective
justification test with considerable rigour,
as illustrated by its judgments in Petersen,
Mangold, Kiiciikdeveci and Hiitter.

Its judgments have also influenced the na-
tional courts’ application of the objective jus-
tification test, as evidenced by the approach
of the UK Supreme Court in the leading Brit-
ish age discrimination case of Seldon v Clark-
son Wright and Jakes.** The age discrimina-
tion provisions of EU law have also encour-
aged national authorities to revise national
legislation which makes provision for the
use of age-based distinctions. For example,
in the UK, the statutory provisions allowing
employers to dismiss employees once they
had reached 65 were repealed by the Em-
ployment Equality (Repeal of Retirement
Age Provisions) Regulations 2011.

Conclusion: Age Equality and the Expanded
Recognition of the Rights of Older Persons

In general, all across the EU as elsewhere
across the globe, the use of age distinctions is

increasingly coming under legal and political
pressure. This reflects the existence of a glob-
al trend in favour of age equality. Age discrimi-
nation legislation is becoming commonplace,
and is increasingly viewed as a necessary ele-
ment of the “equality spectrum”.

Other related developments should also be
noted. There is a move underway in inter-
national human rights law to secure greater
recognition for the specific human rights
of older persons. UN legal standards on the
treatment of older persons are in general not
well developed.** However, the UN Commit-
tee on Economic, Social and Cultural Rights
has issued a General Comment on the eco-
nomic, social and cultural rights of older
persons which sets out in detail the scope of
their rights and entitlements under the ICE-
SCR.** Other UN monitoring bodies and man-
date holders have recognised that older per-
sons may be particularly vulnerable to multi-
ple forms of discrimination and the denial of
social protection.*® Furthermore, a number
of international policy documents setting out
recommendations and principles in this field
have also been endorsed by the UN General
Assembly. These include the Vienna Interna-
tional Plan of Action on Ageing, the United
Nations Principles for Older Persons of 1991
(which include 18 recommendations organ-
ised on the basis of five underlying principles
of dignity, independence, participation, care
and self-fulfilment), and the Madrid Interna-
tional Plan of Action on Ageing.

Furthermore, in January 2010, the Advisory
Committee to the Human Rights Council re-
leased a report on the human rights of older
persons.*’ This “Chung Report”, named after
the Committee’s rapporteur, concluded that
there was a need for a new UN treaty on the
human rights of older persons which would
close gaps in the existing international
standards and ensure that rights of elders re-
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ceived more visibility. A report issued by the
UN High Commissioner for Human Rights
reached similar conclusions,*® and an open-
ended Working Group on Ageing had been
established by the General Assembly Reso-
lution 65/182 in December 2010 to explore
inter alia whether such a treaty is required.*’
Therefore, while UN standards in this area
are currently underdeveloped, there is a real
possibility that this situation may change in
the future.

In addition, the rights of older persons have
received recognition in European human
rights standards. In Farbthus v Latvia, the
European Court of Human Rights held that
a failure to take into account the age and
health of an elderly person (in this case a
86-year old) in imposing a prison sentence
upon him for participating in Stalin’s purges
in 1940-41 could constitute a violation of
Article 3 ECHR.*® Similarly, Article 23 of the
revised European Social Charter requires
states to establish a comprehensive floor of

protection for the rights of older persons
to social protection, which in turn serves to
protect their privacy, dignity and independ-
ence, as well as their ability to participate in
social and cultural life. Article 25 of the EU
Charter of Fundamental Rights contains sim-
ilar provisions.

As a result, it is clear that a growing con-
sensus is developing in international and
European human rights law that states are
subject to special obligations to take action
to vindicate the rights of older people and
to address their specific needs and require-
ments. As yet, a similar momentum does not
exist in respect of the rights of younger per-
sons who do not fall within the scope of the
UN Convention on the Right of the Child and
other children’s rights instruments. How-
ever, when taken together with the move to-
wards greater recognition of the importance
of combating age discrimination, it is clear
that issues related to age equality are assum-
ing greater importance.
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