
The Equal Rights Review, Vol. Twelve  (2014)

11

By Vadim Poleshchuk1

Older Age, Employment and Equality in 
Legislation: A “Progressive” Estonian Approach? 

This article sheds some light on the Estonian 
case law related to older age2 inequality and 
discrimination. The combination of liberal 
social policies and the high percentage of 
the aged population motivated the Estonian 
judiciary to take a “progressive” approach 
in this area which could also be transferred 
to other jurisdictions. In the article, the pe-
culiarities of the situation of Estonian el-
derly people are explained in sections I (a 
statistical overview) and II (political and 
social context). Section III provides infor-
mation on Estonian anti-discrimination law. 
Two important court cases are presented 
in sections IV and V. They explain how the 
Estonian Supreme Court has outlawed some 
patterns of older age inequality and dis-
crimination in employment using two dif-
ferent tests: the “arbitrary decisions’ test” 
and the “proportionality test”.  Conclusions 
follow in section VI.
  
1. Estonian Elderly: A Statistical Overview    

Estonia’s population is ageing at one of the 
fastest rates in Europe and it has one of the 
largest proportions of elderly population in 
the European Union (EU). Changes marking 
the dawn of demographic transition have 
been observed in Estonia after the mid-
1800s. At the end of the 1920s there was the 
first decline in fertility below the “replace-
ment level”, that is to say that this was the 

first time at which population numbers were 
not maintained or increased. A temporary 
rejuvenation of the population was primar-
ily caused by mass immigration to Estonia 
after the end of World War II, during the 
years of Soviet dominance. As an independ-
ent country, in the early 1990s, Estonia faced 
an abrupt acceleration of population ageing 
and, during this time, it was among the high-
est in Europe.2 Thus, in 1991–2013, the pro-
portion of the elderly (age 65+) grew from 
11.7% to 18.1% (i.e. an increase of more 
than 50%).3 This process was much more 
rapid among people of foreign origin. Pro-
vided the fertility rate remains the same, the 
proportion of the elderly (age 65+) will reach 
26% in Estonia by 2050.4  

The total number of old-age pensioners 
reached 297,413 in 2012.5 Early retirement 
is quite unpopular in Estonia because those 
who retire early have a reduced pension en-
titlement. In 2012, early-retirement pension-
ers made up as few as 7% of the country’s 
old-age pensioners.6 

Before and soon after the end of the Soviet 
period, the retirement age was 60 for men 
and 55 for women. Today, the State Pension 
Insurance Act (Article 7) provides a right 
to receive an old-age pension for both men 
and women who have attained 63 years of 
age and have accrued 15 years of pension-
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able service in Estonia. From January 2017, 
the pensionable age will be set at 65 years. A 
transitional period was established for those 
born in 1944-1960 with a gradual increase 
of the retirement age depending on the year 
of birth.

A well known attribute of the Soviet econo-
my of the 1980s was a very high labour force 
participation rate for older workers: the per-
centage of working old-age pensioners was 
very high and there was almost no unem-
ployment. In 1989, in Estonia, 52.3% of per-
sons aged 60-64 and 40.1% of persons aged 
65-69 were participating in the labour force.7 
Drastic changes have occurred in the Estoni-
an economy since the beginning of social and 
economic reforms. As Siim Krusell summa-
rised in an overview of the early 1990s:
 

“[E]conomic and social restructur-
ing in Estonia has resulted, among other 
things, in younger people achieving rather 
good positions on the labour market, since 
they were preferred to older workers. Transi-
tion to the market economy came with risen 
importance of human capital and education. 
However, employers considered the qual-
ity of education acquired at the end of the 
1980s and at the beginning of the 1990s to 
be better than the one acquired earlier than 
that. Economy saw whole new fields/sectors 
emerge or old ones expand, which opened 
an expressway for the fresh-out-of-college to 
acquire managing positions.”8 

By the late 1990s, older generations man-
aged to partially restore their position in 
the labour market. Their labour force par-
ticipation rate has been increasing since 
then, due in part to changes in pensionable 
age. Nevertheless, there has not been a 
return to the Soviet-era labour force par-
ticipation rate amongst the older popula-
tion. In 2012, the respective figures were 

50.4% of those aged 60-64 and only 27.7% 
of those aged 65-69.9 

People who are very close to the age at which 
they gain the right to claim a pension and 
people of pensionable age are overrepre-
sented among the poor and are considerably 
underrepresented among the rich. In 2012, 
24.1% of people aged 55-64 and 28.5% of 
those aged 65+ belonged to the lowest in-
come quintile and these percentages were 
higher than for any other age groups. By 
contrast, their percentage in the highest in-
come quintile was the lowest (16.4% in age 
group 55-64 and 5.6% in age group 65+). 
Furthermore, in 2012, the at-risk-of-poverty 
rate was relatively high for people aged 65 
and older (24.4%) and those aged 50-64 
(21.0%). The average for the age group 25-
49 was only 14.1%.10  

According to findings by Mai Luuk, in 2001-
2008, the average old-age pension increased 
almost three-fold due to annual indexation. 
However, rapid increases in necessary ex-
penditure (food and housing) have under-
mined the economic subsistence of pension-
ers. Older people remain in employment 
up to the pensionable age, or even longer, 
because they can benefit both from earning 
wages and from disbursements of old-age 
pensions.11 In 2012, the average old-age pen-
sion was equal to Euro 313; average gross 
wages were Euro 887.12 

Seniority-based pay systems are not wide-
spread in Estonia. Calculations on the basis 
of the Labour Force Survey 2009 show that 
a person’s age is an important factor when 
it comes to influencing pay regardless of his 
or her education, occupation, gender and 
ethnic origin.13 Understandably, small pen-
sions (and, in general, low income) motivate 
people to continue to work after reaching 
retirement age.  
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To summarise, in Estonia the starting point 
(pre-transition) was a situation of full em-
ployment, which was characterised by the 
high prevalence of stable employment for 
older people. The rapid shrinking of the la-
bour market in the early 1990s pushed out 
vulnerable groups, including older people. 
The active promotion of early retirement 
was subsequently substituted with more in-
clusive policies in the employment sphere, 
against the background of the now higher 
retirement age and low public pensions. In 
this regard, the Estonian situation is similar 
to many other countries of “New” Europe.

2. Political and Social Context  

Using the gradation set out by Gøsta Esping-
Andersen (three worlds of welfare capital-
ism),14 Estonia seems to be a typical liberal 
regime with rather modest social assistance 
provided from public funds to people in 
need. In 2011, social protection expenditure 
as a percentage of Estonian gross domes-
tic product (GDP) was 16.1% (the average 
amongst the 28 surveyed EU member states 
was 29.1%).15 After 1991, right-wing politi-
cal parties dominated the national political 
landscape. In Estonia, issues of social, includ-
ing intergenerational, solidarity are often 
seen though a prism of traditional (“Prot-
estant”) values. In practice, this means that 
older people are supposed to be proactive in 
social and economic life rather than to seek 
public support.

The issue of pension reform was the subject 
of heated debate in Estonia around 2010. 
However, relevant civil society organisa-
tion proved to be quite weak and unable to 
significantly influence public opinion and 
political decision-making. Trade unions 
and organisations representing employers 
were also involved in the discussion. For 
instance, in 2010, the Eesti Tööandjate Kes-

kliit (Estonian Employers’ Confederation), 
adopted “The Employers' Manifesto 2011-
2015”,16 which included a separate section 
V on society’s ageing. Among other things, 
the Manifesto advocated an increase in the 
pensionable age to at least 67 and ques-
tioned whether it is justified to pay a work-
ing pensioner a full state pension while they 
are working.17 The Eesti Ametiühingute Kes-
kliit (Estonian Trade Union Confederation), 
an umbrella association uniting 19 branch 
trade unions, in its 2010 memorandum to 
parliamentary groups, questioned whether 
the state of health of older people in Estonia 
enabled them to work longer.18 According to 
the Flash Eurobarometer Intergenerational 
solidarity poll of 2009, Estonian respond-
ents were divided regarding the need for 
major pension reforms to ease the finan-
cial burden on working-age people.19 In any 
case, the parliament extended the pension-
able age to 65 (this was the second decision 
on an increase during the first decade of the 
century). The right of working pensioners 
to full public pensions remained untouched, 
however. These changes were controver-
sial to many trade unions but there were no 
large-scale protests. 

In 2012, Eurobarometer studied public 
opinion on the subject of discrimination 
in the European Union. In Estonia, 55% 
of respondents believed that discrimina-
tion on the ground of older age (age 55+) 
is very or fairly widespread in their coun-
try (the average amongst the 27 surveyed 
EU Member States – EU27 – was 45%). No 
other prohibited ground of discrimination 
was mentioned more often. Older age was 
also mentioned most often by Estonian re-
spondents as a disadvantage in the eyes of 
a company that wants to make a choice be-
tween two candidates with equal skills and 
qualifications. This result was identical with 
the EU27 average (54%).20 
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In 2007, a comprehensive anti-discrimina-
tion study was commissioned by the Minis-
try of Social Affairs. The study identified and 
considered individuals’ personal experiences 
of discrimination within the last three years. 
The oldest generations (age 60+) referred to 
unequal treatment first of all in access to em-
ployment. Scholars believe that the elderly 
face challenges in the labour market if they 
lose a job just before reaching a pensionable 
age; therefore, it is quite probable that they 
experienced unequal treatment while look-
ing for a new workplace.21 

It should be mentioned, however, that in 
the 2012 Eurobarometer study, only 6% of 
older respondents (aged 50-74) stated they 
had personal experience of discrimination in 
employment (in their current workplace).22 
Older people are still loath to interpret their 
own or their group’s negative experience in 
terms of age discrimination. Furthermore, 
both national authorities and civil society 
also rarely address the problems of older 
people in a context of age discrimination. 

3. National Anti-discrimination Law

While talking about the fight against inequal-
ity and discrimination, we need to have an 
overview of relevant provisions of the Esto-
nian Constitution (1992) as well as an un-
derstanding of the historical background. 
This section explores the constitutional pro-
visions and historical background to general 
anti-discrimination and equality provisions 
before focussing on the background to laws 
relating to the involuntary retirement of old-
er workers.

According to Estonian legal doctrine and court 
practice, all constitutional provisions related 
to fundamental rights, including the rights to 
equality and non-discrimination, are directly 
applicable in both the public and private 

spheres.23 Article 12(1) of the Constitution 
establishes an explicit ban on discrimination: 

“Everyone is equal before the law. 
No one shall be discriminated against on 
the basis of ethnic origin, race, colour, sex, 
language, origin, religion, political or other 
opinion, property or social status, or on oth-
er grounds”. 

Katri Lõhmus has explained that: 

“Article 12 of the Constitution does 
ban unequal treatment in all spheres of ac-
tivities which are regulated and protected by 
the State. Legislative, executive and judicial 
powers should observe the principle of equal 
treatment. (…) [T]he principle of equal treat-
ment is valid for all laws regardless of their 
scope of application.”24 

Thus, the general principle of equality is ap-
plicable to “all spheres of life” (an interpreta-
tion which is corroborated by the Supreme 
Court).25 Discrimination is banned on any 
“other” ground. This includes for instance, 
age, which is not explicitly included in the 
text of the Constitution (see the examples 
of relevant court cases at sections IV and V 
below). However, in the Estonian Constitu-
tion neither the general right to equality nor 
the right to non-discrimination are absolute 
and they may be limited in accordance with 
Article 11. This Article stipulates that consti-
tutional rights or freedoms may be restricted 
only in accordance with the Constitution 
(first of all, following proper legal proce-
dure). However, such restrictions must be 
“necessary in a democratic society and shall 
not distort the nature of the rights and free-
doms restricted”. 

In recent years, the Supreme Court has 
assessed whether or not there has been a 
violation of the right to equality with ref-
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erence to two types of test. First, in some 
judgments, the Court analyses whether the 
unequal treatment was arbitrary, that is 
to say, whether there were no reasonable 
grounds for the decision (a concept which 
has not been defined by the court in any 
detail).  Second, in some other judgments, 
the Court uses the so-called proportional-
ity control test. Both tests have been used 
by the Supreme Court in cases relating to 
older age equality and non-discrimination. 
These tests will be explored below in the 
discussion of exemplary court cases at sec-
tions IV and V. 

The text of the Constitution explicitly refers 
to the elderly only in the context of the right 
to state assistance (Article 28(2)), which is 
hardly relevant in the context of equality law. 

It is worth mentioning that the first provi-
sions on prohibition of discrimination in the 
employment sphere are in law originating 
from the Soviet period. The Code of Labour 
Laws 197226 banned the somewhat vague 
concept of direct or indirect infringement 
of rights or direct or indirect preferences 
in access to employment on the grounds 
of sex, race, ethnic origin or attitude to re-
ligion, but not age (Article 18(2)). When 
Estonia regained independence, parliament 
substituted the Code with the new Employ-
ment Contracts Act 1992 which used the 
same vague concept of prohibiting the di-
rect or indirect infringement of rights or di-
rect or indirect preferences in access to em-
ployment as the 1972 Act. The 1992 Act did, 
however, stipulate more protected grounds. 
Regretfully, age was not added to this new 
closed list of grounds (Article 10). There-
fore, for many years in Estonia, protection 
against age discrimination in employment 
could be based only on the general equality 
and anti-discrimination provisions of the 
Constitution (Article 12).

Estonia became an EU member state on 1 
May 2004. On the same day, the Employ-
ment Contracts Act 1992 was radically 
amended to transpose the EU Equality Di-
rectives. In labour law, age finally became 
a protected ground explicitly mentioned 
in the law and detailed definitions of dis-
crimination were added to the text of the 
Employment Contracts Act. Since January 
2009, the main set of anti-discrimination 
provisions (including those applying to 
the field of employment) have been found 
in a separate legal instrument – the Equal 
Treatment Act 2008. Neither the new Em-
ployment Contracts Act 2008 nor the new 
Public Service Act 2012 include any de-
tailed anti-discrimination provisions. 

Estonian employment law initially pre-
served several controversial issues related 
to older workers, including those relating 
to involuntary retirement. In the late 1980s, 
the federal Soviet legislation had been 
amended to enable employers to dismiss 
employees who had attained the age of 65 
and who had a right to full old-age pension. 
The decision had been taken against the 
background of a baby boom and heated de-
bates as to a perceived necessity to enhance 
efficiency of the Soviet economic model.27 
The amendment was transferred to labour 
laws of Union Republics, including Estonia. 
It could also be found in the Employment 
Contracts Act (Articles 86(10) and 108). 
Similar provisions were added to the Pub-
lic Service Act 1995 regulating the employ-
ment of public officials (Article 120). 

This limitation of the employment rights of 
older people was repeatedly criticised by 
legal experts and civil society. The relevant 
provisions of the Employment Contracts Act 
were eventually abolished by parliament on 
8 February 2006, following a report drafted 
by the Chancellor of Justice (an ombudsman-
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like, constitutionality control institution). In 
his report, the Chancellor claimed that the 
provisions of the Employment Contracts Act 
might conflict with the equality and non-
discrimination principles of the Constitution 
and EU law and that there were seemingly no 
good reasons to justify such unequal treat-
ment of older workers.28 However, with re-
spect to the rules regulating the employment 
of public officials, the policymakers were not 
similarly liberal and open-minded. As a re-
sult, public officials could be dismissed once 
they reached the age of 65 under Article 120 
of the Public Service Act until the Supreme 
Court, on 1 October 2007, declared that it 
(and related provisions) violated Article 
12(1) of the Constitution, which provided for 
equality before the law and banned discrimi-
nation on any ground.29

With this background in mind, there are two 
cases of particular interest which have de-
veloped the law in this area.  The rest of the 
article is dedicated to examining the cases in 
some detail.

4. Involuntary Retirement of Public 
Officials (Case I)

According to the Estonian Constitution, the 
court shall not apply any law or other leg-
islation that is in conflict with the Constitu-
tion and the Supreme Court shall declare 
invalid any law or other legislation that is 
in conflict with the provisions and spirit of 
the Constitution (Article 152). A request to 
review the constitutionality of legislation of 
general application may also be initiated by 
a court by delivering its judgment or ruling 
to the Supreme Court.30 The case in ques-
tion31 was initiated in June 2007 by the Tal-
linn Administrative Court which refused to 
recognise as constitutional Article 120 of the 
Public Service Act. It concerned two public 
officials working in the Citizenship and Mi-

gration Board who were released from ser-
vice solely due to their age. Both filed actions 
with the Tallinn Administrative Court, which 
declared their release from service unlaw-
ful. The court did not apply Article 120 of 
the Public Service Act upon adjudicating the 
matter and transferred the judgment to the 
Supreme Court. 

The Tallinn Administrative Court found that 
the fact that a person can no longer work in 
an office suitable to the person, solely be-
cause he or she has attained a certain age, 
constituted an intensive infringement of 
“free self-realisation”, established in Article 
19 of the Constitution.32 Furthermore, Arti-
cle 12 of the Constitution prohibits treating 
a person unequally in comparison to others 
solely on the ground of age without reason-
able and proportional justification. The court 
stressed that, in addition to the Constitution, 
the International Labour Organisation Con-
vention No. 111 and the provisions of the 
Council Directive 2000/78/EC both require 
equal treatment in employment and service 
relationships. If an official who has attained 
more than 65 years of age is unable, due to 
his or her advanced age, to properly perform 
his or her duties, it is lawful to dismiss such 
an official due to unsuitability for position. 
The court went on to state that Article 120 
was also in conflict with the obligation as-
sumed by Estonia upon accession to the Eu-
ropean Social Charter (Revised), to guaran-
tee that no one’s employment is terminated 
without a legal ground. Under the Charter, 
legal grounds for release are the capacity or 
conduct of the employee or the operational 
requirements of the undertaking, establish-
ment or service (Part II, Article 24 a). 
 
The Citizenship and Migration Board (the 
employer) was of the opinion that the rele-
vant provisions were in line with the Consti-
tution. They stressed that public and private 
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sectors are subject to different legal regula-
tion. Both the Constitution and EU law al-
lowed exceptions from the principle of equal 
treatment in certain justified cases. Thus, Ar-
ticle 6 of the Council Directive 2000/78/EC 
established that differences of treatment on 
grounds of age did not constitute discrimi-
nation, if, within the context of national law, 
they were objectively and reasonably jus-
tified by a legitimate aim, and if the means 
of achieving that aim were appropriate and 
necessary. The Citizenship and Migration 
Board was supported in its position by the 
Constitutional Committee of parliament. The 
Committee argued that Article 120 of the 
Public Service Act was not imperative by na-
ture as it gave discretion to the employer to 
decide on how to proceed in relation to an 
individual employee on a case-by-case basis. 
Article 120 did not discriminate against el-
derly officials but rather was to their benefit, 
enabling them as it did, to leave with dignity 
and receive compensation. The Minister of 
Justice claimed that the age limit was rea-
sonably justified by the need to guarantee 
the sustainable development of an agency, 
amongst other things. In addition, the Min-
ister submitted that retired officials were 
also provided with decent compensation and 
pensions. Furthermore, officials of general 
public service and special service were com-
parable groups and, for the latter, the release 
from service upon the attainment of 65 years 
was a general rule. 

In its judgment of 1 October 2007, the Su-
preme Court ruled that Article 12(1) of the 
Constitution must be interpreted to require 
equality in legislation. The Court argued that 
laws must, in substance, treat in the same 
way all the persons who are in a similar situ-
ation and treat differently those who are not 
similarly situated. According to the Court, 
the starting position should be that equals 
must be treated equally and unequals un-

equally. However, the Court said, unequal 
treatment of equals is permissible – the right 
to equality is not absolute – where the un-
equal treatment is not arbitrary. With the 
reference to its previous practice, the Court 
reminded: “if there is a reasonable and ap-
propriate ground, the unequal treatment by 
law is justified”.33

The Supreme Court concluded that there 
could be no reasonable justification for Arti-
cle 120 in so far as it resulted in a situation 
where it was possible for an employer to 
keep on one employer over 65 whilst releas-
ing another from service solely on the basis 
of age. Good reasons for the unequal treat-
ment of officials who have attained 65 years 
of age could not be found in the explanatory 
note attached to the Public Service Act. The 
opinions of the Constitutional Committee of 
parliament and the Minister of Justice could 
not be accepted as a reasonable justification. 
Their claims that it was easier for an elderly 
person to cope with release from service due 
to age rather than due to unsuitability for of-
fice did not convince the Supreme Court. In-
stead, the Court held that, in order to avoid 
arbitrary unequal treatment, the motives for 
release from service must be transparent 
and reflect the actual situation. The Court 
concluded that the infringement of the “gen-
eral right to equality” was not reasonably or 
appropriately justified and amounted to ar-
bitrary unequal treatment. Accordingly, Arti-
cle 120(1) of the Public Service Act and the 
related norms were in conflict with Article 
12(1) of the Constitution.
 
It is interesting that the Constitutional Court 
of Belarus came to a completely different 
conclusion in a very similar case. In Belarus 
there were the same legal provisions that had 
essentially been inherited from the late-So-
viet regulation which permitted employers 
to dismiss employees on the sole basis that 
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they had reached the age of 65. The Belaru-
sian Constitution (1994) provides for equal-
ity before the law and prohibits discrimina-
tion on any ground (Article 22). In relation to 
ordinary employment in the private sphere, 
the provisions permitting the dismissal of a 
person solely due to his or her age were de-
clared to be unconstitutional in 1994.34 How-
ever, in 2001, the Constitutional Court came 
to the conclusion that similar age limits for 
public officials are justified and the latter are 
not in a comparable situation with ordinary 
employees.35 It found that age limits were es-
tablished in the interests of the sustainable 
work of governmental agencies and that this 
was a valid and solid justification. The court 
noted that public officials enjoyed various 
privileges that may compensate them for the 
infringement of some of their rights.  

In other words, in its analysis, the Belarusian 
Court compared public officials with ordi-
nary employees and found that they were 
not in a similar situation and the differences 
in their situations justified differential treat-
ment. The Estonian Court, however, looked 
at the case from a different perspective and 
found no good justification for the unequal 
treatment of public officials who belong to 
the same age group (age 65+). The Estonian 
law permitted arbitrary unequal treatment 
of public officials since, in the same office, it 
was possible to fire one older person and to 
allow another older person to stay in the ser-
vice. There were no good reasons to main-
tain this regulation while any public official 
might be released from the service due to 
unsuitability for position.      

5. Access to Work-related Benefits (Case II)

As was explained above, the Estonian Su-
preme Court declared that the legal pro-
visions that permitted the firing of public 
officials solely due to older age were un-

constitutional. In what follows, we will 
provide an overview of another judgment, 
of 7 June 2011,36 in which Estonia’s court 
of highest instance outlawed the unequal 
treatment, on an age discriminatory basis, 
of working older people in access to cer-
tain important benefits. 

In this case, a working 67 year old pensioner 
was not provided with sickness benefits on 
an equal footing with younger persons. Ac-
cording to Article 5(2)(1) of the Health In-
surance Act 2002, insured persons are those 
who work on the basis of a contract of em-
ployment and for whom the employer is re-
quired to pay social tax. Article 57(5) of the 
Act provides that an insured person has the 
right to receive sickness benefit for a maxi-
mum of 250 calendar days per calendar year. 
However, the maximum number of calendar 
days is much smaller for insured persons 
aged 65 years and older. They may receive 
sickness benefit in the event of an illness and 
injury for up to 60 consecutive calendar days 
for one illness but not for more than a total of 
90 calendar days per calendar year (Article 
57(6)). Due to these provisions, the applicant 
did not receive his sickness benefit in full and 
filed action with the court. A constitutionality 
control procedure was initiated by the Tartu 
Circuit Court (court of second instance).

The Tartu Circuit Court did not apply Article 
57(6) of the Health Insurance Act, due to its 
unconstitutionality (as regards limitations 
for people who are at least 65 years of age). 
The final judgment was given by the Supreme 
Court en banc (i.e. a chamber comprised of 
all justices of the Supreme Court). The Court 
came to the conclusion that special provi-
sions regarding sickness benefits for people 
aged 65 and older violated Article 12(1) of 
the Constitution, which provided for equality 
before the law and banned discrimination on 
any ground. 
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In this case, the Supreme Court used a pro-
portionality test (which has been largely 
borrowed from Germany by the Estonian 
courts), as it considers itself permitted to do 
under the general provisions of Article 11 
of the Constitution, relating to the restric-
tion of rights. Similarly to the approach to 
proportionality assessments widely recog-
nised in other jurisdictions’ interpretations 
of their own non-discrimination provisions, 
the Court reviewed the conformity of the 
restriction to the proportionality principle 
through the three characteristics thereof – 
suitability, necessity and proportionality in 
the narrowest sense.37 

The Court rejected the argument that the 
relevant limitations were established in the 
interests of the health protection of those 
aged 65 and over: it was impossible to make 
this argument because there was no way the 
limitations could foster the achievement of 
this goal. The Court agreed, however, that the 
goal of the state to ensure a reasonable use of 
the health insurance fund (a semi-independ-
ent public institution which receives money 
from social taxes to pay medical services) 
and to save its money by paying less benefits 
whenever possible, was both suitable and 
necessary. The Court argued that it was not 
possible to achieve this goal by some other 
measures which were less burdensome on a 
person but which were at least as effective as 
the former. At the next stage of the propor-
tionality test, the Supreme Court analysed 
the extent and intensity of the interference 
with the fundamental right to equality on the 
grounds of age, on the one hand, and the im-
portance of the objective of saving the health 
insurance funds, on the other hand. In other 
words, the Court had to decide on propor-
tionality of a measure sensu stricto. 

Proportionality in the narrowest sense 
means the court is required to consider 

whether the reasons given for the unequal 
treatment are reasonable. The Supreme 
Court studied various arguments provided 
by the parties. First, the Court found that 
unequal treatment on the grounds of a char-
acteristic irrespective of a person's will (in 
this case: on the grounds of age, an immu-
table characteristic of a person at a certain 
point in time) must be justified by weighty 
reasons. The Court found that the age limit of 
65 years could not be justified by the statis-
tics presented in the case by the Minister of 
Social Affairs. The Court argued that a per-
son’s state of health did not necessarily de-
teriorate substantially upon reaching the age 
of 65. The statistics would probably be quite 
similar if, upon creating the age groups, one 
group consisted of persons who were, for ex-
ample, either 63 or 67 years of age and older.
 
Second, there are many people significantly 
older than 65 years of age whose health and 
capacity for work is equal to that of younger 
people. Both younger and older people can 
fall ill for a longer period of time albeit with 
a temporary ailment (e.g. due to injury or ill-
ness without a permanent decrease in their 
capacity for work). While it could not be 
stated with certainty that precisely 65 years 
of age is a “bifurcation point”, restricting the 
duration of the payment of sickness benefit 
on the grounds of age constituted a serious 
interference with the fundamental right to 
equality of older persons. 

Third, the Supreme Court disagreed with 
one of the proposed arguments that the pay-
ment of two different benefits for the same 
purposes (pension and the benefit for tem-
porary incapacity for work) may constitute 
non-economical use of public resources:

“[T]he state old-age pension is a fi-
nancial benefit in the case of old age. How-
ever, the sickness benefit is financial com-
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pensation paid by the health insurance fund 
to an insured person on the basis of a certifi-
cate for incapacity for work in cases where 
the person does not receive income subject 
to individually registered social tax due to 
temporary release from his or her duties or 
economic or professional activity (Article 
50(1) and (3) of the Health Insurance Act). 
The objective of the benefit for temporary 
incapacity for work is to ensure income dur-
ing the time the person is unable, due to tem-
porary incapacity for work, to continue the 
work necessary for the receipt of their usual 
income. On the other hand, the state old-age 
pension is a state benefit in the case of old 
age for persons who have contributed their 
labours and whose wages have been subject 
to taxes for, in general, at least 15 years (see 
also Article 30(1) of the State Pension Insur-
ance Act), including the state pension insur-
ance subjected to individually registered so-
cial tax which the amount of the old-age pen-
sion depends on (Articles 11(1) and  12(2) of 
the State Pension Insurance Act). The receipt 
of a state old-age pension does not depend 
on the person's state of health or his or her 
ability to otherwise earn a living.”38

 
Fourth, the Supreme Court also noted that 
not every person who is 65 years of age or 
older receives a state old-age pension and so 
that cannot be used as an argument. Further-
more, the discount for medicinal products 
and dental care enjoyed by old-age pension-
ers and insured persons who are at least 63 
years of age does not make the distinction re-
garding the duration of the payment of sick-
ness benefit “moderate”.

Consequently, the Court delivered the opin-
ion that neither the worse-than-average 
state of health of the elderly, nor the receipt 
of an old-age pension, nor the saving of the 
money of the health insurance fund could 
justify the unequal treatment on grounds 

of age in relation to the receipt of sickness 
benefit. Finally, the Supreme Court en banc 
declared that the wording “or insured per-
sons who are at least 65 years of age” in Ar-
ticle 57(6) of the Health Insurance Act was 
unconstitutional and invalid.

It is evident that, in this judgment, the Su-
preme Court took an individual rights ap-
proach with due respect for the dignity and 
personal autonomy of older people on the la-
bour market. The Court rejected token usage 
of statistics or hypocritical arguments that 
the infringement of their rights was actually 
in the interests of the older people (for the 
protection of their health). The Court em-
phasised that the right to receive a pension 
should not impact on the ability of a pen-
sioner to make free decisions in the field of 
employment, namely in relation to whether 
or not to continue working. 

Interestingly, in this judgment, the highest 
court of instance also reviewed its own prac-
tice and came to the conclusion that there 
are good reasons to apply the proportional-
ity test to all cases related to Article 12(1) of 
the Constitution and that it is not necessary 
to use an “arbitrary decisions test”.39 This de-
cision is to be welcomed as the latter test is 
manifestly lacking the same level of clarity 
and scrutiny as the proportionality test.  
 
6. Conclusions 

Estonians believe that older age discrimi-
nation is most widespread in their country, 
when compared with discrimination on any 
other protected ground. Estonian economic 
liberalism has important implications for 
older generations: they are expected to be 
proactive on the labour market and less de-
pendent on public assistance. The main rea-
son for the activity of older people on the 
labour market seems to be the small size of 
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pensions or other income. Therefore, the la-
bour force participation rate for older people 
in Estonia is relatively high. 

Csilla Kollonay-Lehoczky, who compared 
the case law of the European Court of Jus-
tice (ECJ) and the US courts with respect 
to the automatic retirement age, concluded 
that the ECJ has “a significantly more defer-
ential attitude towards regulations in mem-
ber states forcing employees to retire invol-
untarily”.40 The difference in approach she 
attributed to the different backgrounds of 
the relevant legislation and to the fact that 
American lawmakers were motivated “by 
a strong respect for individual free choice 
and the intent to eradicate unfair stereotyp-
ing,”41 while the EU Framework Directive 
couples the anti-stereotyping intent with 
broader social and economic considera-
tions as well as with reaction to labour mar-
ket and budgetary complications and the 
problems of an “ageing society”.42

As regards liberal social policies, Estonia is 
closer to the US than most EU member states. 
Estonian judges have to be quite open-mind-
ed when deciding age discrimination cases. If 
a country’s social and labour market policies 
are “minimalist”, national courts will hardly 
refer to such policies to justify limitations 
imposed on older (and younger) age groups 
on the labour market. Quite logically, if older 
people are expected to take care of them-
selves, they should rely on the same level 
of protection against discrimination in em-
ployment as all other generations. In other 
words, paradoxically, in the grim social en-
vironment, the Estonian elderly may benefit 

from a comparatively advanced manner of 
application of equality and non-discrimina-
tion principles to their group. While a lack of 
proactive social policies is normally not good 
for the elderly, under such circumstances, 
courts feel free to deal with the concept of 
age-related inequality and discrimination in 
the same way as with discrimination on any 
other ground. 

The two exemplary cases of the Estonian 
Supreme Court discussed in this article may 
prove a “progressive” approach of the Estoni-
an judiciary. Actually, the logic and arguments 
of the Estonian court in both cases need not 
be country-specific and may be transferable 
and applicable to other European jurisdic-
tions with proactive social policies. 

In the case of involuntary retirement, the 
Supreme Court, using solid legal argumen-
tation, was able to highlight the evident ar-
bitrariness of release from service motivat-
ed solely by the age of a public official. The 
judgment in the case of access to sickness 
benefits is another good example. The Su-
preme Court was motivated by respect for 
a person’s autonomy to decide the matters 
related to his or her life without unneces-
sary external interference. The thorough 
analysis by the Court showed that exten-
sive justifications provided by authorities 
in this case were actually ill-founded. This 
judgement made us believe that numerous 
age limitations in access to work-related 
benefits are dependent on political deci-
sions and that these decisions often lack 
proportionality in its narrowest sense, i.e. 
they are unreasonable. 
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