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Introduction

Supporters of social and economic rights to 
health, education, food, housing, social secu-
rity, etc. (hereinafter simply “social rights”) 
often complain that these rights are neglect-
ed in comparison to civil and political rights 
(e.g. freedom of speech and religion, the right 
to vote, the right not to be tortured). This of-
ten quoted passage of the Committee on Eco-
nomic, Social and Cultural Rights provides a 
good example of this rather typical stance:  

“[T]he international community as a 
whole continue to tolerate all too often breach-
es of economic, social and cultural rights 
which, if they occurred in relation to civil and 
political rights, would provoke expressions of 
horror and outrage and would lead to con-
certed calls for immediate remedial action. 
In effect, despite the rhetoric, violations of 
civil and political rights continue to be treat-
ed as though they were far more serious, 
and more patently intolerable, than massive 
and direct denials of economic, social and 
cultural rights.”2

Several academics and activists have echoed 
these claims. David Bilchitz, for instance, 
has stated that social and economic rights 
are “more honoured in the breach than in 
the observance”,3 whereas Margot Salomon, 
in a similar vein, urges that “[e]qual atten-
tion and urgent consideration (...) be given 
to the civil, political, economic, social and 
cultural rights”.4 
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Many think that this alleged neglect is in 
great part due to a misconceived belief that 
social rights are different in nature to civil 
and political ones, especially in relation to 
their dependence on scarce resources.5 A lot 
of effort is therefore employed by supporters 
to prove this distinction wrong in the hope 
that, by establishing parity between the two 
types of rights, social rights will finally re-
ceive the attention they deserve and be more 
effectively enforced through the legal system. 
The following extract from a UN document il-
lustrates well this widespread approach.

“[E]conomic, social and cultural 
rights have been seen as requiring high lev-
els of investment, while civil and political 
rights are said simply to require the State 
to refrain from interfering with individual 
freedoms. It is true that many economic, so-
cial and cultural rights sometimes require 
high levels of investment—both financial 
and human—to ensure their full enjoyment. 
(…) Similarly, civil and political rights, al-
though comprising individual freedoms, 
also require investment for their full reali-
sation. For example, civil and political rights 
require infrastructures such as a function-
ing court system, prisons respecting mini-
mum living conditions for prisoners, legal 
aid, free and fair elections, and so on.”6

I believe that this strategy (let us call it the 
“parity thesis”) is not only based on an im-
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plausible argument but is also largely un-
helpful for the project of strengthening the 
implementation of social rights. Even if it 
were true that these civil and political rights 
are identical in relation to their dependence 
on scarce resources (something I reject but 
will not deal with in this article), the main 
obstacle to strengthening the implementa-
tion of social rights, i.e. the difficulties that 
this resource dependence creates for the 
definition of their precise content, would 
still be there. All the parity thesis would have 
achieved would have been to highlight that 
resource dependence also affects civil and 
political rights.

In my view, thus, rather than keep complain-
ing that social rights are neglected in com-
parison to civil and political rights and waste 
time and effort with the parity thesis, the 
main task for social rights supporters, but 
one that has been largely neglected, should 
be the development of a more concrete con-
ception of these rights, i.e. one that faces the 
resources issue head on and clarifies the con-
tent and nature of these rights. Until such a 
conception is developed and attains the level 
of consensus achieved in some civil and po-
litical rights, complaints about social rights’ 
neglect will remain purely rhetorical.7 

This article attempts to contribute to that 
endeavour by proposing a conception of so-
cial rights which I believe fulfils the criteria 
set out above. I start by trying to clarify the 
meaning of resource scarcity (and the related 
idea of “available resources”). Understand-
ing resource scarcity properly, and, in par-
ticular, dispelling some common misunder-
standings surrounding it, is a necessary and 
crucial step in the effort to make the content 
of social rights more determinate and their 
implementation possible and effective.8 My 
main goal is to show that resource scarcity 
is not solely or chiefly a practical obstacle 

to the implementation of social rights stem-
ming from insufficiency (i.e. lack of resourc-
es), as many in the debate seem to wrongly 
assume, including social rights supporters. 
The world as a whole, and most of the coun-
tries within it, including so-called developing 
countries, are rich enough to satisfy the basic 
needs of their entire populations. The main 
problem, thus, is not insufficiency of resourc-
es, but rather inequality of distribution, and 
the main obstacle for the consolidation of so-
cial rights is the complexity of the questions 
that the definition of their content and na-
ture necessarily raise in this context of what 
I call “relative abundance” of resources. Is re-
distribution of privately held resources from 
the better off to the worse off normatively 
required for compliance with social rights? 
If so, to what extent? Should it happen only 
within the borders of national states or also 
across them? How politically and practically 
feasible would the appropriate redistributive 
measures, whatever they are, be? All these 
intractable issues of distributive justice need 
to be dealt with and achieving consensus on 
them, although extremely difficult, perhaps 
even utopian, is a crucial step in making the 
content and nature of social rights more con-
crete and their implementation more effec-
tive. The second part of this article discusses 
these issues and puts forward a conception 
of social rights based on the idea of equality 
of opportunity which in my view could be a 
step forward in the pursuit of that consensus.       

I. Understanding Resource Scarcity 

I.1 Resource Scarcity in the Literature

It is not disputed in the literature that the 
provision of the goods and services related 
to social rights is dependent on so-called 
scarce resources. There is an acceptance, 
moreover, even among social rights support-
ers, that these rights cannot be immediately 
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implemented, but are rather to be “progres-
sively realised”, because some, and perhaps 
many states, may not be in a position to af-
ford to guarantee these rights immediately 
to their populations within their “available 
resources”. This position was well summa-
rised in the following passage of the oft-cited 
General Comment No. 3 of the Committee on 
Economic, Social and Cultural Rights: 

“The concept of progressive reali-
sation constitutes a recognition of the fact 
that full realisation of all economic, social 
and cultural rights will generally not be able 
to be achieved in a short period of time. (…) 
It is (…) a necessary flexibility device, re-
flecting the realities of the real world and 
the difficulties involved for any country in 
ensuring full realization of economic, social 
and cultural rights (…).

[But] it (…) imposes an obligation to move as 
expeditiously and effectively as possible to-
wards that goal.

(…) [A]ny assessment as to whether a State 
has discharged its minimum core obliga-
tion must also take account of resource 
constraints applying within the country 
concerned. Article 2(1) obligates each State 
party to take the necessary steps ‘to the max-
imum of its available resources’.”9 

This approach is reflected in several legal in-
struments recognising social rights in the do-
mestic and international sphere. The Inter-
national Covenant on Economic, Social and 
Cultural Rights (Article 2(1)), for instance, 
formulates the obligation of states in the fol-
lowing manner:

 “Each State Party to the present 
Covenant undertakes to take steps, (…) to 
the maximum of its available resources, 
with a view to achieving progressively the 

full realisation of the rights recognised in the 
present Covenant by all appropriate means, 
including particularly the adoption of legisla-
tive measures.” [my emphasis]

I happen to believe that the idea of a “pro-
gressive right” (i.e. one to be achieved pro-
gressively, in future rather than immediate-
ly) is conceptually flawed because it is in-
compatible with the concept of right in the 
well-established strong sense of the term, 
i.e. as a norm of high priority to be respect-
ed immediately unless there are some spe-
cial and exceptional grounds not to do so.10 
However, I do not have space to discuss this 
issue here.11 My aim here is to try to clarify 
the concept of resource scarcity that needs 
to be taken into account when determining 
the content of social rights. The assump-
tion, explicit in the passages quoted above 
and implicit in a large part of the literature, 
is that resources are simply insufficient in 
most, if not all countries in the world, to 
make the immediate implementation of so-
cial rights possible.12

James Nickel explains that assumption well 
in his entry to the Stanford Encyclopaedia of 
Philosophy on human rights when referring 
to some criticisms levelled against them: 

“It is very expensive to guarantee to 
everyone basic education and minimal mate-
rial conditions of life. Perhaps social rights 
are too expensive or burdensome to be justi-
fied even in rich countries.”13

Surprisingly, social rights supporters have 
not by and large taken issue with this as-
sumption, but rather accepted it, as already 
noted, and then tried to counter it with the 
claim that civil and political rights are also 
costly (the parity thesis I referred to in the 
Introduction above). David Bilchitz, for in-
stance, a leading South African academic and 
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supporter of social rights, states in his book 
that “[t]he world (…) does not contain an 
abundance of all the resources that we need 
to fulfil our [social] rights”.14 The Office of the 
UN Commissioner for Human Rights echoes 
the claim: 

“[T]he reference to ’resource avail-
ability’ reflects a recognition that the reali-
sation of these rights can be hampered by a 
lack of resources and can be achieved only 
over a period of time.”15

But are social rights really “too burdensome”, 
or “too expensive” to be implemented imme-
diately? It depends, of course, on how one de-
fines the content of these rights, an issue on 
which, as already noted, there is no consensus 
at present, not even among social rights sup-
porters. In Nickel’s statement, for instance, 
there is an assumption that social rights are 
entitlements to the satisfaction of a certain 
minimum level of needs in education, health-
care, housing, etc. Other commentators, how-
ever, interpret these rights in a much more 
generous manner.16 This lack of consensus is 
reflected in legal instruments. In the Constitu-
tion of Finland, for instance, there is a “right 
to basic subsistence” and a duty on the state 
to guarantee “adequate social, health and 
medical services”.17 In other constitutions 
and in some international legal instruments, 
however, these rights are formulated in more 
generous terms. In the International Cove-
nant on Economic, Social and Cultural rights, 
for instance, the right to health is recognised 
as a right to the “enjoyment of the highest 
attainable standard of physical and mental 
health”, and other social rights are formulated 
as rights to adequate rather than basic “food, 
clothing and housing”. 

There is also no consensus on whether so-
cial rights are unconditional or targeted, 
i.e. belonging only to those who are in need 

through no fault of their own. Whereas in 
the ICESCR there seems to be no condition 
for the enjoyment of these rights, in the Uni-
versal Declaration of Human Rights these 
rights are formulated as conditioned on 
“lack of livelihood in circumstances beyond 
[the individual’s] control” (Article 25) [my 
emphasis]. A similar provision is found in 
the Brazilian Constitution which expressly 
states that the system of social security and 
social assistance funded by the state through 
general taxation has the objective to protect 
the ill, the disabled, the very old, pregnant 
women and those involuntarily out of work,  
i.e. all those who are needy through no fault 
of their own.18

Now, given that there is no consensus as 
yet on the precise content and nature of so-
cial rights, it is rather surprising that the lit-
erature has converged so easily, supporters 
and detractors alike, on the assumption that 
resources are simply not sufficient in most 
countries for immediate implementation of 
these rights. That would have been appropri-
ate only if most of the world were clearly too 
poor to afford these rights even at their least 
generous possible formulation (i.e. as rights 
to the satisfaction of minimum basic needs 
brought about by circumstances beyond the 
individual’s control) or if there was consensus 
around the most generous conception that ad-
vocates the highest standards of health, edu-
cation, housing, etc. For those supporting the 
latter, most generous formulation, Maurice 
Cranston’s infamous remarks made several 
decades ago would still be appropriate: 

“How can governments of those 
parts of Asia, Africa and South America, 
where industrialisation has hardly begun, be 
reasonably called upon to provide social secu-
rity and holidays with pay for the millions of 
people who inhabit those places and multiply 
so swiftly? (…) [F]or a government to enforce 
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[social rights], it would need to have access to 
great wealth, wealth that most governments 
of the world have no means of acquiring.”19     

If this most generous and implausible formu-
lation is rejected, however, then the most ap-
propriate stance is to approach the resources 
issue in a less rhetorical and superficial man-
ner than the literature has tended to do. Two 
main interrelated and crucial questions that 
need to be addressed are these: how poor, 
or rich as the case may be, our world and the 
individual countries in it actually are? What 
should the content and nature of social rights 
be in such a world? The next sub-section ad-
dresses the first question. The latter is the 
subject of section II. 

I.2 The Poverty and Wealth of Nations: Is 
Most of the World Simply Too Poor to Af-
ford Social Rights?

Let us start by noting that the level of wealth 
in our world has never been greater than 

it is today. Gross world product (GWP), i.e. 
the combined gross national product of all 
the countries in the world, was, in 2011, ap-
proximately US$78.95 trillion. That makes a 
per capita GWP of approximately US$12,000. 
Despite all financial and economic crises, in-
cluding the most recent one of 2008 (“The 
Great Recession”), GWP and GWP per capita 
have not stopped growing and have never 
been so high. It has actually almost doubled 
in the past twelve years alone.20 

We can immediately dismiss, therefore, any 
claims that the world as a whole is simply 
too poor to guarantee all its inhabitants the 
satisfaction of their basic needs, most cer-
tainly if these are set at a reasonably basic 
level. Indeed, if one divides GWP per capita 
by the days of the year, the result adds up to 
just over US$32 a day, which would be plen-
ty to enable everyone in the world to afford 
basic needs in food, clothing, shelter, educa-
tion and health at a reasonably high level. 
To see this one can compare this figure 
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with a couple of other indicators intended 
to measure the resources necessity of indi-
viduals to achieve a basic standard of liv-
ing. In the USA, for instance, the living wage 
calculator of the Massachusetts Institute of 
Technology estimates that a family of four in 
the county of New York needs US$39,348 a 
year after tax to afford food, medical, hous-
ing, transportation and other basic expens-
es. That makes US$26.95 a day per person.21 
At the other end of the spectrum, the World 
Bank sets its absolute poverty thresholds 
at US$1.25 and US$2 a day, that is, 25 and 
16 times below respectively what GWP per 
capita would allow everyone to have under 
a perfectly equal distribution.  At the higher 
US$2 a day threshold a redistribution of less 
than 0.5% of GWP, or less than 1% of high 
income countries Gross National Product’s 
combined, would be sufficient to take out of 
poverty everyone in the world (i.e. the 40% 
of the world population who live below that 
threshold). For the lower US$1 a day ex-
treme poverty threshold, even less would 
obviously be required.22 Thus, as the World 
Bank affirmed more than fifteen years ago:

“The world has more than enough 
resources to accelerate progress in human 
development for all and to eradicate the 
worst forms of poverty from the planet. Ad-
vancing human development is not an exor-
bitant undertaking. For example, it has been 
estimated that the total additional yearly 
investment required to achieve universal ac-
cess to basic social services would be rough-
ly $40 billion, 0.1% of world income, barely 
more than a rounding error. That covers the 
bill for basic education, health, nutrition, re-
productive health, family planning and safe 
water and sanitation for all.”23

 
It is clear from the data above that resources 
produced in the world as a whole would in 
no way be insufficient to enable everyone to 

satisfy their basic needs, even when these are 
set at reasonably high levels.24 We can confi-
dently and quickly refute, therefore, the argu-
ment often accepted without contestation by 
many, including social rights supporters, that 
it would be simply too expensive and burden-
some to guarantee to everyone basic educa-
tion, health, food, housing, etc. The problem, 
so far as the world as a whole is concerned, 
is clearly not one of pure scarcity (i.e. insuf-
ficiency), but rather one of distribution. 

Whether this unequal distribution is mor-
ally wrong, represents a violation of social 
rights or could be changed without signifi-
cant negative implications for the produc-
tion of resources are, of course, different and 
crucial questions. I will discuss them further 
in the second part of this article. The point 
for now is simply that social rights cannot be 
dismissed tout court or regarded as impos-
sible to realise in the short term on grounds 
that the world as a whole is simply too poor 
to guarantee basic needs to everyone.    

Let us now change the focus from the world 
as a whole to individual countries within it. 
Perhaps what those stating that the world 
is simply too poor to afford social rights re-
ally mean is that most countries in the world, 
individually considered, are too poor. They 
may well be assuming the more accepted 
position that social rights’ corresponding 
duties are primarily domestic matters. Un-
der this assumption, the generic claim that 
social rights cannot be immediately imple-
mented and are therefore to be progres-
sively realised would be plausible if most of 
the countries in the world were indeed too 
poor to afford them. In an insightful article 
on social rights James Nickel proposes this 
very test: “The test of feasibility for an inter-
national human right that I propose is that 
most countries in the world today are able to 
implement the right in question.”25
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But is this modified claim any more plau-
sible than the previous one? We must look 
at the wealth of empirical data available on 
the economic situation of individual coun-
tries to test it. It is worth re-emphasising, 
first, that the plausibility of the claim de-
pends on how the content and nature of 
social rights are defined. But let us again 
leave that complex matter aside for the 
moment (I will return to this issue later) 
and start by looking at the economic situ-
ation of individual countries in the world. 
Gross Domestic Product (GDP), the stand-
ard measure of a country’s wealth, varies 
enormously among countries, and a large 
share of the world’s GDP is indeed heavily 
concentrated in the most developed ones. 
This might give many the impression that 
for most countries in the world it would 
indeed be impossible or extremely diffi-
cult to afford the satisfaction of the basic 
needs of their entire populations. But this 
impression would again not be borne by 
the facts. All but the poorest country in 

the world (The Democratic Republic of the 
Congo) have a GDP per capita above the 
lowest World Bank threshold of US$1.25 a 
day, and all but six would have a GDP per 
capita above the higher US$2 dollar a day 
threshold. More than half of the countries 
in the world have a GDP per capita above 
US$28 a day, or US$10,500 a year, which is 
the GDP per capita of Palau, ranked 114th 
among the 227 countries in the world with 
available data. You will remember that the 
living wage in New York, not one of the 
cheapest places in the world, was calculat-
ed by the MIT as being US$26.95 a day per 
person. Almost 75% of the countries of the 
world have a GDP per capita above US$10 a 
day, which is the current GDP per capita of 
India (US$ 3,800 a year, 2012 data), often 
used as an example of social rights unfea-
sibility. China, another country often intui-
tively regarded as too poor to afford social 
rights to everyone, has a GDP per capita of 
US$24.83 a day, almost the living wage in 
New York just mentioned.26 
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The data just presented seems again to 
show that the intuitive belief that social 
rights are much too expensive for most 
countries, in particular developing ones, 
to afford, a belief shared both by support-
ers and detractors of these rights, cannot be 
substantiated by the facts. Again, just as the 
world as a whole would be able, in princi-
ple, to support its entire population’s basic 
needs at a relatively high level with a GDP 
per capita of US$32 a day, most countries in 
the world considered individually produce 
enough resources a year to support their 
whole populations above, and often well 
above the US$2 a day level.27 

It is important to reemphasise, at this junc-
ture, that the exercise so far has been a pure 
economic plausibility assessment. Nothing 
written so far has touched on the extremely 
complicated issues of normative justification 
and political feasibility, crucial to the defini-
tion of the content and nature of social rights. 
These will be discussed in the next section of 
this article. But the empirical data just pre-
sented enables us to approach these issues 
in a more informed and less abstract manner 
than the literature has so far tended to do. 

The main issue for the vast majority of coun-
tries and for the world as a whole is not 
one of absolute insufficiency of resources, 
but rather inequality, i.e. that the relatively 
abundant world resources are distributed 
across and within nations in such a manner 
that some people are able to enjoy very high 
standards of living while others are incapa-
ble of satisfying even their most basic needs. 
Is redistribution of privately held resources 
from the better off to the worse off norma-
tively required for compliance with social 
rights? If so, to what extent? Should it happen 
only within the borders of national states or 
also across them? How politically and prac-
tically feasible would the appropriate redis-

tributive measures, whatever they are, be?  
The discussion of these intractable issues, to 
which we now turn, is essential for progress 
in the understanding and implementation of 
social rights and must be carried out within 
the backdrop of the concrete empirical data 
just presented.

II. Social Rights in a Context of Relative 
Abundance

When terms such as “resource scarcity”, “re-
source availability” and “lack of resources” 
are used in connection with social rights, we 
must therefore be careful not to accept too 
readily and, as shown above, mistakenly, that 
the whole world, and most countries within 
it, are simply not rich enough to enable eve-
ryone to satisfy the needs related to these 
rights. A better and more helpful way of ap-
proaching the issue, I suggest, is through a 
distinction between two types of scarcity: 
absolute scarcity (insufficiency) and relative 
scarcity (inequality). A situation of absolute 
scarcity is one in which available resources 
are clearly insufficient to guarantee every-
one’s satisfaction of basic needs. A situation 
of relative scarcity is one in which available 
resources are in principle sufficient to sat-
isfy everyone’s basic needs yet, due to the 
way these resources are distributed, some 
individuals are able to satisfy all their basic 
needs and more whereas others fall below 
basic needs satisfaction.28

As the data presented above clearly shows, if 
our focus is the world as a whole, the appro-
priate standard to use is that of relative scar-
city. The same goes for most of the countries 
in the world, but exactly how many would 
depend on at what level we set the thresh-
old of basic needs satisfaction. In any event, 
as we saw, even if we set the threshold at a 
reasonably high level (say at double or triple 
the poverty threshold of the World Bank), 
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the standard of absolute scarcity would apply 
only to a handful of countries in the world. 

Some important implications follow from 
this. First, social rights cannot be dismissed 
as infeasible on grounds of resource limita-
tions alone as some critics do, even if one 
adopts a more generous interpretation of the 
content of these rights. These critics might 
be right in relation to some few countries, 
as feasibility should indeed be an important 
consideration when determining the content 
of a right and its corresponding duties, but 
are clearly wrong in relation to most coun-
tries in the world.29 Secondly, and most im-
portantly for the purposes of this article, 
social rights supporters themselves should 
understand this and change their strategy in 
their fight for these rights accordingly. 

Once it is realised that inequality (i.e. relative 
scarcity) rather than insufficiency (absolute 
scarcity) is the actual obstacle to the satis-
faction of basic needs of most poor people 
in the world, the intractable yet unavoidable 
question for social rights supporters is this: 
what precise redistributive duties, if any, are 
entailed by social rights in our world of rela-
tive abundance of resources? Ought available 
resources to be more evenly distributed? If 
so, to what extent? To the extent that eve-
ryone is able to satisfy a minimum level of 
basic needs, or further to enable everyone 
to achieve an adequate standard of living? 
Should that right apply equally to everyone 
irrespective of what they do with their lives 
or only to those who cannot support them-
selves for reasons beyond their control? 
Should redistribution operate only within 
countries or also across countries? Would 
such redistribution be economically and po-
litically feasible? 

These are the intractable questions that 
most social rights supporters have for too 

long evaded under the cover of “progressive 
realisation” but that need to be answered in 
a plausible manner if these rights are ever to 
achieve equal status with more established 
civil and political rights. I can obviously not 
offer here a fully developed discussion of all 
these issues.30 In the remainder of this article, 
however, I want to propose, even if in sketchy 
form, how I think the task should be taken 
forward. The discussion will be focused on 
the following three main interrelated issues: 
(i) should social rights’ corresponding duties 
apply only within national states or glob-
ally?; (ii) what level of basic needs satisfac-
tion should social rights guarantee?; and (iii) 
should this guarantee benefit everyone un-
conditionally or only those in need through 
circumstances beyond their control?  

II.1 Social and Economic Rights: Universal 
or Local?  

Answering whether social rights should be 
universal or local involves the controversial 
issue of whether principles of distributive 
justice should apply globally or be confined 
to nation states. The problem was insight-
fully discussed by Thomas Nagel in his paper 
“The Problem of Global Justice”.31 He distin-
guishes between two main views, the cosmo-
politan and the political one. Cosmopolitans, 
such as Peter Singer and Thomas Pogge, for 
instance, believe that justice applies among 
individuals and see institutions as a mere 
instrument for the achievement of justice. 
The current absence of global institutions 
capable of implementing economic justice 
among individuals is thus something to be 
regretted and fought against. Supporters of 
the political view, such as John Rawls and 
Ronald Dworkin, see the locus of application 
of principles of distributive justice not on in-
dividuals but rather on institutions that exert 
sovereign power over individuals. No obliga-
tion of distributive justice exists, therefore, 
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between individuals not living under the 
same sovereign power. Given that the world 
is currently organised into separate sov-
ereign states and lacks a global institution 
that exerts sovereign power, socio-economic 
justice is restricted to nation states. Further, 
there seems to be no duty for individuals to 
create such global institutions.     

Nagel himself seems to favour the political 
view, and tries to defend it by claiming that 
“it is this complex fact—that we are both 
putative joint authors of the coercively 
imposed system, and subject to its norms, 
i.e., expected to accept their authority even 
when the collective decision diverges from 
our personal preferences—that creates the 
special presumption against arbitrary ine-
qualities in our treatment by the system”.32  
As he explains, this does not mean that no 
obligations are owed to individuals of other 
nation states; but they are mostly negative 
obligations, to respect “the most basic hu-
man rights against violence, enslavement, 
and coercion”, and exceptionally positive 
obligations to perform “the most basic hu-
manitarian duties of rescue from immedi-
ate danger”.33 His conclusion is neatly sum-
marised in the following passage: “Every-
one may have the right to live in a just soci-
ety, but we do not have an obligation to live 
in a just society with everyone.”34 

I find this line of argument persuasive. In the 
way our world is currently organised, the 
nation state and its political, economic and 
legal systems are still by and large a much 
stronger determinant of someone’s circum-
stances and available choices than foreign 
countries and international institutions (al-
though there are, of course, exceptions and 
great variations – more on which later). My 
income, wealth and well-being still depend 
mostly on the economic and social policies 
of the nation state under whose rules I live, 

especially its regulation of the economy, its 
taxation and social policies. My political right 
to influence them and my political duty to 
abide by its outcomes is what directs my dis-
tributive justice claims primarily towards my 
state and fellow citizens.         

This current situation can, of course, change 
and is indeed changing, although to what ex-
tent and with what effects is a complex em-
pirical matter open for debate. Some have 
claimed that the massive deprivation we 
witness in the world today is a direct conse-
quence of an unjust global institutional or-
der. Thomas Pogge is one of the leading sup-
porters of this thesis. He claims: 

“Given that the present global insti-
tutional order is foreseeably associated with 
such massive incidence of avoidable severe 
poverty, its (uncompensated) imposition 
manifests an ongoing human rights violation 
– arguably the largest such violation ever 
committed in human history. It is not the 
gravest human rights violation, in my view, 
because those who commit it do not intend 
the death and suffering they inflict either as 
an end or as a means. They merely act with 
wilful indifference to the enormous harm 
they cause in the course of advancing their 
own ends while going to great lengths to de-
ceive the world (and sometimes themselves) 
about the impact of their conduct. But still, 
the largest.”35 

But Pogge’s opinion, although extremely well 
argued and backed by robust empirical data, 
is not uncontroversial. Many others claim 
that the global order is actually beneficial to 
the world’s poor and indeed directly respon-
sible for the significant reduction in poverty 
experienced in countries such as China in the 
past decades.36 I do not think that this intrac-
table dispute will be settled anytime soon. 
As a short and medium-term strategy to 



The Equal Rights Review, Vol. Twelve  (2014)

87

strengthen social rights, therefore, I suggest 
supporters should adopt the less controver-
sial political view that distributive justice 
is a national matter and attempt to define 
the content of these rights and their corre-
sponding duties within countries. Moreover, 
extending distributive justice beyond bor-
ders is a less pressing concern than usually 
thought. As I have demonstrated in the pre-
vious section, most countries in the world 
are today sufficiently rich (be it because of or 
despite globalisation) to enable every one of 
its citizens to satisfy their most basic needs 
with their own national resources.

II.2 The Content and Nature of Social 
Rights

The next two questions I proposed above can 
be dealt with together since they are closely 
interrelated. They are questions about the 
content and nature of social rights. To reca-
pitulate: (i) what level of basic need satisfac-
tion should social rights guarantee? and (ii) 
should this guarantee benefit everyone un-
conditionally or only those in need through 
circumstances beyond their control?  

The literature has by and large evaded these 
crucial questions by assuming uncritically 
that resources are insufficient to provide 
even a basic minimum to everyone in most 
countries and relying thus on the vague 
idea of progressive realisation. But if my ar-
gument in the previous section is correct, 
these questions, however intractable, should 
not be avoided. The difficulty comes mostly 
from the fact that distributive justice is still 
a highly controversial issue, philosophically 
and politically, and this is in great part due to 
an impossibility, in most cases, of us knowing 
the actual causes of a person’s predicament 
in terms of her ability or inability to satisfy 
basic needs, and also fierce disagreement 
about whether these causes are relevant or 

not for distributive justice. This issue is often 
discussed in the distributive justice literature 
with use of a dichotomy, choice and circum-
stance, or choice and chance, to distinguish 
between the two main potential determi-
nants of a person’s predicament in life. Imag-
ine a homeless person, like Mrs Grootboom 
in the famous South African case.37 Should 
it matter, for distributive justice purposes, 
whether her homelessness was a result of 
her lack of effort and hard-work (choice) or 
lack of opportunity or some kind of disability 
beyond her control (circumstance)?

Political philosophers, politicians and people 
in general disagree fiercely about this, as the 
age old and never ending disputes about the 
social security system vividly attests. Many 
believe that only those who find themselves 
in need through no fault of their own have a 
right to be supported by society (i.e. people 
should bear personal responsibility for their 
free choices, but not for the circumstances 
that affect them), whereas others argue that 
a decent society has a duty to support needy 
individuals simply because they are needy, 
irrespective of causes. The dispute is well 
summarised in the following passage of an 
article by Tom Campbell, a leading propo-
nent of the latter view: 

“If poverty is a violation of human 
rights it is primarily because of the stringen-
cy of the moral demands arising from the ex-
istence of suffering, irrespective of the special 
characteristics or merits of those involved. 
On this view, poverty is the basis of a uni-
versal, unqualified claim based on the moral 
relationships between those who suffer and 
those who can do something about it.”38 

Again, as with the dispute between holders of 
the cosmopolitan and the political view dis-
cussed in the previous section, I don’t think 
we are anywhere near settling this dispute. 
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However, I do think that the view that per-
sonal responsibility matters in social justice 
is currently the less controversial and more 
accepted one. Peter Singer, another leading 
proponent of the moral irrelevance of per-
sonal responsibility, himself admits its radi-
cal nature, accepting that it would require a 
change in “the whole way we look at moral 
issues – our moral conceptual scheme – (…) 
the way of life that has come to be taken for 
granted in our society”.39     

It would again be strategically wise, there-
fore, for social rights supporters to push for 
a definition of the nature of these rights not 
as unconditional claims on society’s support, 
but rather as claims for support in cases of 
deprivation caused by circumstances beyond 
an individual’s control. The Universal Dec-
laration of Human Rights itself adopts this 
less radical position in Article 25, as already 
noted above. Moreover, as I will claim below, 
such a strategy, if well implemented, would 
enable the eradication of poverty from most 
of the world without the need to disrupt the 
intuition held by many that personal respon-
sibility is indeed an important element of 
distributive justice.

The problem is that at the same time that, 
for the reasons explained above, it would 
be unwise to leave the principle of personal 
responsibility aside, it is often impossible to 
implement it. As put by Richard Anerson in 
an insightful paper:

“The idea that we might adjust our 
distributive-justice system based on our esti-
mation of persons’ overall deservingness or 
responsibility seems entirely chimerical. In-
dividuals do not display responsibility scores 
on their foreheads, and the attempt by insti-
tutions or individuals to guess at the scores 
of the people they are dealing with would 
surely dissolve in practice into giving vent 

to one’s prejudices and piques. The criminal 
justice system has a difficult time making re-
liable determinations of an individual’s guilt 
or innocence with respect to the charge that 
she committed a particular criminal act; the 
thought that we could construct a distribu-
tive-justice system that assesses people’s life-
time responsibility is surely a nonstarter.”40

Other difficult obstacles to the implementa-
tion of a personal responsibility based sys-
tem of distributive justice are related to the 
privacy of individuals (we would need to 
pry too much into peoples’ personal lives)41 
and the fact that choice and circumstance 
are often inextricably linked.42 But there is 
a potential solution to these problems. It is 
the adoption of credible presumptions that 
someone’s inability to satisfy basic needs is 
the result of circumstance rather than choice. 
The challenge is to specify these presump-
tions credibly, that is, in such a way that ena-
bles one to assume, with a reasonable level 
of certainty, that an individual’s deprivations 
of basic needs satisfaction are likely to be 
mostly a result of circumstance rather than 
choice. If our presumptions are not credible, 
then we are back to square one, that is, open 
to challenges from those who deny social 
rights on grounds that basic needs depriva-
tion is a matter of choice rather than circum-
stance (the so-called “undeserving poor”).43 
But one does not need complete certainty to 
make these presumptions acceptable and le-
gitimate. We content ourselves with less than 
certainty in many fields of policy and law; 
how could we do otherwise? We make peo-
ple pay compensation to others on a balance 
of probabilities, and we put people in jail 
even if we cannot be 100% sure that they are 
responsible for the crime they are accused 
of. So why should we not also confer social 
rights on individuals based on a reasonable 
presumption that they suffer deprivation out 
of no choice of their own? In the final subsec-
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tion of this part of the article I discuss briefly 
how such a credible presumption could work 
using the idea of equality of opportunity.

II.3 Equality of Opportunity and Social 
Rights

How can we establish a credible presump-
tion that someone’s deprivation of basic 
needs is a consequence of circumstances 
beyond her control rather than choice, that 
is, one that would satisfy believers in per-
sonal responsibility that this person de-
serves to be guaranteed the provision of a 
certain level of basic needs as a matter of 
right? The well-accepted idea of equality of 
opportunity and the growing data available 
on it could. in my view. be helpful here. It 
reconciles the idea of equality, embedded in 
social rights, with that of personal responsi-
bility, thus satisfying this important condi-
tion, as I defended above. Here is how John 
Roemer, a leading proponent of this idea, 
defines it in general terms:

“Citizens of western liberal democ-
racies generally endorse equality of opportu-
nity, I believe, because we think it is morally 
correct to hold persons responsible, at least 
to some degree, for their actions. This moral 
view about responsibility devolves in turn 
from the western liberal view of the value of 
individual freedom. If individuals are to be 
free to choose how to lead their lives, then 
they must be held accountable for those 
choices: otherwise such a freedom is vacu-
ous. In economic phraseology, the cost of 
freedom is responsibility.”44

I have already noted the difficulties in dis-
tinguishing what should be attributed to in-
dividuals’ free choices and what should be 
regarded as caused by their circumstances. 
Roemer is obviously aware of this problem, 
as he himself notes that “[a]ny particular ac-

tion a person takes, and its associated conse-
quences, are (…) caused by a highly complex 
combination of circumstances and autono-
mous choices.”45 The complexity is not only 
of an empirical factual nature, i.e. of access-
ing information about an individual’s life and 
disentangling choices from circumstances in 
all her actions, but also of normative charac-
ter. People often disagree about what should 
be considered an individual’s autonomous 
choice and what should be regarded as cir-
cumstances beyond an individual’s control. 
Take the classic example of smoking, dis-
cussed by Roemer, which can cause lung can-
cer and several other illnesses. Do individuals 
freely choose these consequences? But there 
are also much less controversial cases. No 
one would reasonably dispute, for instance, 
that discrimination of any sort (e.g. racial, 
gender, age) is a matter of circumstances that 
should not put individuals in disadvantage 
regarding their opportunities in life. The level 
of education and income of one’s parents is 
also clearly something that no one is able to 
choose. When inability to satisfy basic needs 
is caused by any of these factors, we have a 
clear case of inequality of opportunity and, as 
a consequence, a violation of social rights un-
der the conception I am proposing.

Now, it is clearly impossible (and also un-
desirable for reasons already explained) to 
implement this conception in a perfectly ac-
curate manner, individual by individual, with 
the information that is possible and legitimate 
to obtain on individuals’ lives. But we can 
make credible presumptions of injustice (i.e. 
of basic needs deprivation due to inequality 
of opportunity) based on the growing avail-
ability of data on inequality of opportunity. In 
an early study, for instance, Bourguignon et 
al. found that “between 10 and 37 percent of 
observed earnings inequality among Brazil-
ian males can be attributed to a set of only five 
exogenous circumstance variables: race; place 
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of birth; mother’s and father’s education; and 
father’s occupation”.46 In a broader survey of 
six Latin American countries (Brazil, Colom-
bia, Ecuador, Guatemala, Panama and Peru), 
Ferreira and Gignoux looked at how total 
household income per capita, which they use 
as a proxy for well-being, is influenced by a set 
of circumstances beyond individuals’ control 
related to family background (parent’s oc-
cupation and education), ethnicity, region of 
birth and gender. After a complex analysis of 
data available in national household surveys 
for these countries, they are able to construct 
what they call “opportunity-deprivation pro-
files”, which identifies “combinations of pre-
determined, morally irrelevant circumstances 
[that] lead to the greatest opportunity depri-
vation in a given society.”47 

In all countries, despite some important 
variations, the data reveals that household 
income in strongly influenced by ethnic-
ity, parent’s occupation and education, and 
region of birth. In Brazil, for instance, black 
or mixed raced individuals, whose parents 
work in agriculture, whose mothers have no 
education and who were born in the North 
or North-East are significantly more likely 
to be poor than individuals with a different 
circumstance profile.48 To put it in more pre-
cise economic terms, they found that “be-
tween one quarter and one half of observed 
consumption inequality is due to differences 
in opportunities” in the selected countries; 
and their estimate is rather conservative, 
as it focuses on a rather small set of circum-
stances.49 In France, according to a study by 
LeFranc et al., “[d]ifferences in social origin 
translate into significant gaps of living condi-
tions”, so “[e]quality of opportunity in income 
acquisition does not prevail”, although the 
“average gap between the most advantaged 
social group, the children of higher-grade 
professionals, and the least advantaged one 
fell by one half” between 1979 and 2000.50 

Even in Sweden, which is regarded as a land 
of equal opportunity, residual inequalities 
remain, which cannot be properly attributed 
to individual effort. According to a recent 
study by Björklund et al. (2011) using a “set 
of circumstances that is about as complete 
as one can expect to compile, given existing 
data sets”, they concluded that “only at most 
one third, and in general less, of inequality is 
due to circumstances in Sweden”.51 

In another study, the World Bank has pro-
duced an index, called the Human Opportu-
nity Index (HOI) focusing on children up to 
the age of 16.52 The focus on children elimi-
nates many problems of separating choice 
from circumstance as it is more likely that 
children’s inabilities to satisfy basic needs 
will mostly derive from their circumstances 
and not their choices. As put in the report: 
“focusing on this age range obviates the 
need to make any distinction between access 
and utilisation related to effort, attitudes or 
preferences of the child or parents. The as-
sumption is that as long as society agrees on 
universalising an opportunity, it must ensure 
utilisation by children, independently of the 
preferences of the child or her family”.53 

The study analyses opportunity of access 
to a set of basic services and goods, divided 
into basic education and adequate housing, 
in light of seven circumstances of children’s 
lives: parent’s education; family income 
per capita, number of siblings, presence of 
both parents at home, child’s gender, head 
of household’s gender and location of resi-
dence (rural or urban). It then constructs an 
index ranging from zero to 100, where 100 is 
a situation of perfect equality of opportunity, 
that is, all children, irrespective of circum-
stances, have access to all basic services. 

Even if the current data is not sufficient to 
disentangle with 100% accuracy choice and 
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circumstance in order to enable the principle 
of personal responsibility to be implemented 
individual by individual, it can give us the 
necessary confidence to establish presump-
tions, in many countries, that a great part 
of basic needs deprivation in our world of 
relative abundance is not due to a lack of ef-
fort by poor people (choice), but rather the 
significant inequalities of opportunities that 
they face in their lives (circumstance). This 
presumption becomes stronger the more 
basic the level of needs deprivation we take 
into account. 

If the conception of social rights I defended 
above is correct, the corresponding duty of 
states is to adopt measures that correct or 
minimise the inequality of opportunities suf-
fered by these groups and, failing that (or 
until the effects of these measures are felt), 
to compensate these groups by guaranteeing 
a minimum level of basic needs satisfaction 
which, most likely, they would have been 
able to achieve had opportunities in their so-
ciety been equal.

Conclusion

I have argued in this article that social rights 
supporters should stop complaining that so-
cial rights are neglected in comparison to civil 
and political rights and investing so much ef-
fort in the argument that both types of rights 
are identical in terms of their dependence 
on scarce resources (the “parity thesis”). We 
should instead try and clarify the concept of 

resource scarcity and how it affects the de-
termination of the content of social rights. 
I have tried to contribute to this project by 
arguing, first, that resources in the world as 
a whole and in most of its countries are cur-
rently sufficient to guarantee everyone a rea-
sonably high level of basic needs satisfaction. 
The problem, therefore, is not insufficiency, 
but rather inequality in the distribution of 
these resources. This raises several intrac-
table questions on resource inequality and 
re-distribution that need to be answered for 
the determination of the content of social 
rights, all pertaining to the controversial po-
litical and philosophical field of distributive 
justice. I have then discussed these questions 
and claimed that the most plausible way of 
conceiving social rights under circumstances 
of such fierce disagreement on how the rela-
tively abundant resources of the world and 
its individual countries should be distributed 
is to view them as rights to an equal opportu-
nity to satisfy basic needs, that is, a right not 
to be unjustly deprived of the opportunity to 
satisfy these needs. I have also claimed that 
the implementation of this conception would 
require the adoption of credible presump-
tions of inequality of opportunity as the 
cause of basic needs satisfaction deprivation, 
and that the growing empirical data on ine-
quality of opportunity can help in that effort.     

There is of course much left to do in the task 
of making social rights real, but I hope this 
article has at least indicated a plausible, real-
istic and promising way forward. 
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