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1. INTRODUCTION

1.1 Purpose and Structure of This Report

In a speech given on the eve of Malaysia Day 2011, Prime Minister Najib Razak 
asked whether Malaysians:

[w]ith their diverse backgrounds, varying socioeconomic sta-
tuses and political understandings (...) can arrive at a con-
sensus to not bow or surrender to the trappings of hate and 
distrust which would certainly drag us down into a valley of 
disgrace. Instead, let us all brave a future filled with hope and 
nobility together.1

Malaysia is indeed a country characterised by the rich diversity of its peoples. 
Along with the great opportunities that this brings, comes the challenge of 
ensuring that no group or individual in society suffers discrimination or dis-
advantage linked to their personal characteristics. 

But the country’s rich diversity has not found expression in equality of rights. 
On 28 April 2012, thousands of people took to the streets in Bersih 3.0, the 
biggest mass opposition rally in Malaysia’s history. The protests, organised 
by the Coalition for Clean and Fair Elections (BERSIH – meaning “clean” in 
Malay), demanded changes to Malaysia’s electoral system, which in their view 
favours the Barisan Nasional (BN) ruling coalition which has been in power 
since 1957 when Malaysia gained independence. A previous rally, Bersih 2.0 
Walk for Democracy, took place on 9 July 2011. Both rallies were violently 
suppressed by the government. The Bersih movement started in 2007 and 
since then has insisted that Malaysia needs a cleaning operation to ensure 
equal political rights in deciding the country’s future. 

In recent years, a number of high-profile human rights issues in Malaysia have 
caught international attention, including the treatment of political opponents 
and protesters, the banning of the Seksualiti Merdeka Festival, the treatment 

1  Office of the Prime Minister of Malaysia, Speech by Prime Minister Najib Razak on 
15 September 2011 in Angkasapuri, Kuala Lumpur, available at:  http://www.pmo.gov.
my/?menu=speech&news_id=525&page=1676&speech_cat=2.
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of refugees and the situation of domestic workers. A fundamental aspect of 
all of these issues is the discrimination experienced by the affected groups. 

The purpose of this report is to highlight and analyse discrimination and ine-
quality in Malaysia and recommend steps aimed at combating discrimination 
and promoting equality. It explores long-recognised human rights problems, 
and also seeks to shed light upon less well-known patterns of discrimination. 
The report bring together – for the first time – evidence of the lived experi-
ence of discrimination and inequality in Malaysia on a wide range of grounds 
with an analysis of the laws, policies, practices and institutions established to 
address these problems. 

ERT and Tenaganita have been working in partnership since 2010 on a project 
designed to empower civil society to combat discrimination and inequality in 
Malaysia. Throughout the project, the partners have undertaken research on 
discrimination and inequality by gathering direct testimony during field mis-
sions, as well as reviewing research conducted by others. They have also ana-
lysed the legal and policy framework governing discrimination and inequality 
in Malaysia. This report presents some of their findings. 

The report comprises four parts. Part 1 sets out the conceptual framework 
which has guided the authors’ work as well as the methodology used during 
the research process. It then provides an overview of the demographic, eco-
nomic, social, political and historical context of discrimination and inequal-
ity in Malaysia. Part 2 discusses the principal patterns of discrimination and 
inequality affecting different groups in Malaysia. Part 3 analyses the legal 
and policy framework as it relates to discrimination and inequality. Part 
4 contains conclusions and recommendations, drawn from an analysis of 
both the patterns of discrimination and inequality examined in Part 2 and 
the gaps, weaknesses and inconsistencies in the legal and policy framework 
identified in Part 3. 

1.2 Conceptual Framework and Research Methodology

This report takes as its conceptual framework the unified human rights per-
spective on equality which emphasises the integral role of equality in the en-
joyment of all human rights, and seeks to overcome fragmentation in the field 
of equality law and policies. The unified human rights framework on equality 
is a holistic approach which, while keeping in view the specificities of the dif-
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ferent strands of equality and the different types of disadvantage, seeks more 
effective implementation of the right to equality by stressing the overarching 
aspects of these different strands and types. The framework brings together 
inequalities based on different grounds, such as age, gender, race, religion, 
nationality, disability, sexual orientation and gender identity; and inequali-
ties in different areas of life, such as the administration of justice, policing, 
employment, education, and provision of goods and services. 

The Unified Human Rights Perspective on Equality

The unified human rights perspective on equality is expressed in the Declara-
tion of Principles on Equality, developed and launched by the Equal Rights 
Trust (ERT) in 2008, following consultations with 128 human rights and 
equality experts from 47 countries in different regions of the world. Principle 
1 of the Declaration defines the right to equality:

The right to equality is the right of all human beings to be 
equal in dignity, to be treated with respect and consideration 
and to participate on an equal basis with others in any area 
of economic, social, political, cultural or civil life. All human 
beings are equal before the law and have the right to equal 
protection and benefit of the law.2

Thus defined, the right to equality has a broader scope, when compared with 
the traditional approach in most national legal systems, and its content is 
richer than that of a right to non-discrimination. Most importantly, it encom-
passes a right to equal participation in all areas of life in which human rights 
apply, and it is a right which is autonomous. As Dimitrina Petrova states in a 
commentary on the Declaration:

Defining the right to equality as requiring participation on an 
equal basis with others in any area of economic, social, politi-
cal, cultural or civil life is consistent with international human 
rights law in delineating the areas in which human rights ap-
ply. But the Declaration defines the areas of application of the 

2  Declaration of Principles on Equality, The Equal Rights Trust, London, 2008, Principle 1, p. 5.
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right to equality without drawing the distinctions between 
civil and political rights, on the one hand, and economic, social 
and cultural rights, on the other hand, which have for so long 
bedevilled international human rights law. At the same time, 
the Declaration goes beyond the understanding of discrimi-
nation and equality as necessarily related to an existing legal 
right (...) In the draft ers’ view, the right to equality (and non-
discrimination) can be claimed in any of the listed five areas 
of social life, even in the absence of certain legal rights within 
them. (…) The definition in Principle 1 does not require the 
right to equality to be based on or related to the enjoyment of 
any other human right.3

Thus the right to equality implies not only the equal enjoyment of other hu-
man rights. Nor is it limited to the equal benefit of rights set out in law. The 
Declaration proclaims that this right extends to guarantee equality in all ar-
eas of human life normally regulated by law, and should be addressed holisti-
cally. This approach recognises the interconnectedness of inequalities arising 
in different contexts, which makes it necessary to take a comprehensive ap-
proach to combating manifestations of discrimination arising in all areas of 
life. Therefore, this report examines the extent to which equality is enjoyed 
across all areas of economic, social, political, cultural or civil life.

This report takes the right to equality, as expressed in the Declaration, as 
the baseline against which it assesses the presence or degree of inequality. It 
goes beyond poorer notions of equality found in many legal systems, by com-
prising not only a right to be free from all forms of discrimination, but also a 
right to substantive equality in practice. As discussed below, this motivates an 
analysis of disadvantages affecting different groups beyond that which arises 
as a result of discernible acts of discrimination. From this perspective, many 
societal inequalities are seen as a consequence of historic disadvantage, but 
with a realisation that the broad right to equality defined in the Declaration 
requires states to address such inequalities, however “innocuous” their cause. 
Thus the unified framework makes de facto inequalities, whether or not they 
result from discrimination, a relevant subject for this report. 

3  Petrova, D., “The Declaration of Principles on Equality: A Contribution to International Human 
Rights”, in Declaration of Principles on Equality, above note 2, pp. 30-31. 
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Regarding the relationship between the rights to equality and non-discrimina-
tion, the Declaration construes the right to be free from discrimination as sub-
sumed in the right to equality.4 Thus, when examining the situation of a par-
ticular group of persons, the report looks both at examples of discrimination 
and at inequality in participation in areas such as employment or public life, 
differential access to goods and services and socio-economic disadvantage.

The unified human rights perspective on equality makes it desirable and pos-
sible to provide a general legal definition of discrimination covering all types 
of discrimination. Principle 5 of the Declaration offers such a definition:

Discrimination must be prohibited where it is on grounds of 
race, colour, ethnicity, descent, sex, pregnancy, maternity, civil, 
family or carer status, language, religion or belief, political or 
other opinion, birth, national or social origin, nationality, eco-
nomic status, association with a national minority, sexual ori-
entation, gender identity, age, disability, health status, genetic 
or other predisposition toward illness or a combination of any 
of these grounds, or on the basis of characteristics associated 
with any of these grounds.

Discrimination based on any other ground must be prohibited 
where such discrimination (i) causes or perpetuates systemic 
disadvantage; (ii) undermines human dignity; or (iii) adversely 
affects the equal enjoyment of a person’s rights and freedoms 
in a serious manner that is comparable to discrimination on 
the prohibited grounds stated above.

Discrimination must also be prohibited when it is on the ground 
of the association of a person with other persons to whom a 
prohibited ground applies or the perception, whether accurate 
or otherwise, of a person as having a characteristic associated 
with a prohibited ground. 

Discrimination may be direct or indirect. 

Direct discrimination occurs when for a reason related to one 
or more prohibited grounds a person or group of persons is 

4  See above, note 2, Principle 4, p. 6. 
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treated less favourably than another person or another group 
of persons is, has been, or would be treated in a comparable sit-
uation; or when for a reason related to one or more prohibited 
grounds a person or group of persons is subjected to a detri-
ment. Direct discrimination may be permitted only very excep-
tionally, when it can be justified against strictly defined criteria. 

Indirect discrimination occurs when a provision, criterion 
or practice would put persons having a status or a charac-
teristic associated with one or more prohibited grounds at a 
particular disadvantage compared with other persons, unless 
that provision, criterion or practice is objectively justified by 
a legitimate aim, and the means of achieving that aim are ap-
propriate and necessary. 

Harassment constitutes discrimination when unwanted con-
duct related to any prohibited ground takes place with the 
purpose or effect of violating the dignity of a person or of 
creating an intimidating, hostile, degrading, humiliating or 
offensive environment.

An act of discrimination may be committed intentionally or 
unintentionally.5 

This definition of discrimination takes a broad view regarding the list of pro-
tected characteristics. It contains both an extensive list of explicitly pro-
hibited grounds of discrimination and a “test” for the inclusion of further 
grounds, according to which “candidate grounds” have to meet at least one of 
three conditions.6 Thus, the definition provides a foundation for tackling the 

5  See above, note 2, Principle 5, p. 6-7.

6  See above, note 3, p. 34: “The definition of discrimination in Principle 5 includes an ex tended 
list of ‘prohibited grounds’ of discrimination, omitting the expression ‘or other status’ which follows 
the list of char acteristics in Article 2 of the Universal Declaration of Human Rights. While intending 
to avoid abuse of anti-discrimination law by claiming discrimination on any number of irrelevant 
or spurious grounds, the definition nonetheless contains the possibility of extending the list of 
‘prohibited grounds’ and includes three criteria, each of which would be sufficient to recognise a 
further characteristic as a ‘prohibited ground’. This approach is inspired by the solution to the open 
versus closed list of ‘prohibited grounds’ dilemma provided by the South African Promotion of 
Equality and Prevention of Unfair Discrimination Act (2000).”
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full complexity of the problem to be addressed – a person’s lived experi-
ence of discrimination. It recognises that a single person may experience 
discrimination on a “combination” of subtly interacting grounds, or on 
grounds not previously recognised as “prohibited”, and that the cumula-
tive impact of discrimination on different grounds can be bigger than the 
sum of its parts. The unified perspective on equality acknowledges that 
the phenomenon of discrimination must be addressed holistically, if it is 
to be effectively challenged. 

Principle 5 provides the basis for consideration of the range of identity-based 
groups included in the report. Thus, at various points, the report examines 
discrimination on grounds of race and ethnicity; gender; nationality; sexual 
orientation and gender identity; disability; and health status. Furthermore, 
the report examines some patterns of discrimination and inequality – such 
as the discrimination suffered by indigenous rural women – which do not fall 
within any of the specified grounds, but which it is felt need to be covered, 
in compliance with the second paragraph of the definition, and also because 
they are important patterns of multiple discrimination.  

The Declaration defines three forms of prohibited conduct which constitute 
discrimination: direct discrimination, indirect discrimination and harassment. 
All three concepts reflect current expert opinion on the definitions of the dif-
ferent forms of discrimination in international7 and regional8 human rights and 
equality law. They are used throughout Part 2 to assess the patterns of discrimi-
nation identified by the research against the state’s obligation to respect the 
right to non-discrimination, and in Part 3 as a basis against which to assess the 
adequacy of legal provisions intended to protect people from discrimination. 

This report relies on a number of other important concepts and definitions 
contained in the Declaration of Principles on Equality. Thus, the report em-

7  See, for example, Committee on Economic, Social and Cultural Rights, General Comment No. 
20: Non-discrimination in economic, social and cultural rights (art. 2, Para. 2, of the International 
Covenant on Economic, Social and Cultural Rights), UN Doc. E/C.12/GC/20, 2009, Para 10.

8  See, for example, European Union Council Directive 2000/43/EC of 29 June 2000 implementing 
the principle of equal treatment between persons irrespective of racial or ethnic origin, Articles 2(a), 
2(b) and 3; and European Union Council Directive 2000/78/EC of 27 November 2000 establishing a 
general framework for equal treatment in employment and occupation, Articles 2(a), 2(b) and 3. 
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ploys the definition of reasonable accommodation provided in Principle 13 
of the Declaration:

To achieve full and effective equality it may be necessary to re-
quire public and private sector organisations to provide rea-
sonable accommodation for different capabilities of individu-
als related to one or more prohibited grounds. 

Accommodation means the necessary and appropriate modifi-
cations and adjustments, including anticipatory measures, to 
facilitate the ability of every individual to participate in any 
area of economic, social, political, cultural or civil life on an 
equal basis with others. It should not be an obligation to ac-
commodate difference where this would impose a dispropor-
tionate or undue burden on the provider.9

In line with international law in this area, the approach taken in the report is 
that a denial of reasonable accommodation constitutes discrimination.10 Re-
flecting an emerging international consensus on this issue, the concept of rea-
sonable accommodation “is extrapolated to cover other forms of disadvan-
tage beyond disability, as well as, more generally, differences which hamper 
the ability of individuals to participate in any area of economic, social, politi-
cal, cultural or civil life”.11 Thus, in the context of this report, it is accepted that 
the duty of reasonable accommodation can arise in respect of any ground. 

Similarly, the report employs the understanding of positive action provided 
in Principle 3 of the Declaration. As with other principles in the Declaration, 
this principle draws upon emerging approaches in international and regional 
human rights law, in this case with regards to the concepts of special meas-

9  See above, note 2, Principle 13, p. 10-11.

10  See, for example, Convention on the Rights of Persons with Disabilities, G.A. Res. A/
RES/61/106, 2006, Article 2; Committee on Economic, Social and Cultural Rights, General Comment 
No. 5: Persons with Disabilities, UN Doc. E/1995/22, 1995, Para 15: “disability-based discrimination” 
includes the denial of “reasonable accommodation based on disability which has the effect of 
nullifying or impairing the recognition, enjoyment or exercise of economic, social or cultural rights”.

11  See above, note 3, p. 39.
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ures in the various instruments,12 whereby “it should be noted that the Dec-
laration captures the growing tendency of interpreting “special measures” as 
part of, rather than an exception to, equal treatment”.13 Principle 3 states:

To be effective, the right to equality requires positive action.

Positive action, which includes a range of legislative, admin-
istrative and policy measures to overcome past disadvantage 
and to accelerate progress towards equality of particular 
groups, is a necessary element within the right to equality.14

The notion of positive action plays an important role in the unified per-
spective on equality, and, therefore, in the approach of this report. As pre-
viously discussed, the right to equality extends beyond a right to be free 
from discrimination and contains an element of participation on an equal 
basis with others in all areas of life regulated by law. Positive action is key 
to addressing those inequalities which are not attributable solely to dis-
crimination. Having identified patterns of substantive inequality in Part 2, 
Part 3 of this report analyses the adequacy of positive action measures to 
address these. 

The review of laws and policies in Part 3 of this report is based on an assess-
ment against those parts of the Declaration which set out the obligations 
of the state with regards to the rights to equality and non-discrimination, 
including in particular Principle 11. In this regard, the Declaration applies the 
understanding of state obligations in the In ternational Covenant on Civil and 
Political Rights (ICCPR) and the In ternational Covenant on Economic, Social 
and Cultural Rights (ICESCR), as explained, inter alia, in General Com ment 3 
of the Committee on Economic, Social and Cultural Rights (CESCR) and Gen-

12  See, for example, International Convention on the Elimination of All Forms of Racial 
Discrimination, G.A. Res. 2106 (XX), 1965, Article 1(4); Convention on the Elimination of All Forms 
of Discrimination against Women, G.A. Res. 34/180, 1979, Article 4(1); and Organisation of African 
Unity, Protocol to the African Charter on Human and Peoples' Rights on the Rights of Women in 
Africa, OAU Doc. CAB/LEG/66.6, 2000, Article 2(1)(d).

13  See above, note 3, p. 32.

14  See above, note 2, Principle 3, p. 5.
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eral Comment 31 of the Human Rights Committee (HRC). As stated in the 
commentary on the Declaration:

By analogy with the interpretation of States’ obligations set 
out in General Comment 3 of the UN Committee on Economic, 
Social and Cultural Rights, States are required to take all nec-
essary steps, including legislation, to give effect to the right to 
equality in the domestic order and in their international co-
operation programmes. The right to full and effective equality 
may be difficult to fulfil; however, the State does not have an 
excuse for failing to take concrete steps in this direction. The 
requirement to take such steps is unqualified and of immedi-
ate effect. A failure to comply with this obligation cannot be 
justified by reference to cultural, economic, political, security, 
social or other factors.15   

Research Methodology

Applying the unified human rights perspective on equality has a number 
of consequences for the content, structure and methodology of this report. 
The first consequence is reflected in the subject and scope of the report – 
the presentation of discrimination and inequality on a number of different 
grounds in the same study, covering the grounds of race or ethnicity, gender, 
sexual orientation, etc., side by side. While it is clearly beyond the scope of the 
report to provide a detailed analysis of discrimination and inequality arising 
on every ground, the aim has been to present what appear to be the most sig-
nificant patterns of discrimination and inequality found in the Malaysian con-
text. In respect of certain grounds, it has not been possible to include every 
group which is vulnerable to discrimination and inequality on that ground: 
the examination of issues affecting indigenous communities, for example, 
looks at just a few of these communities to illustrate the issues which affect 
indigenous communities in general. 

Presenting patterns of discrimination and inequality alongside each other 
also requires a specific weighing of the sources of evidence. To some extent, 

15  See above, note 3, p. 38.
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Part 2 of the report relies on pre-existing research into inequalities affect-
ing particular groups, which was substantial and readily available in some 
areas, but limited in others. In those areas where pre-existing research was 
unavailable, ERT has relied more heavily on direct testimony from individu-
al victims, or interviews with professionals working on behalf of particular 
groups. The evidence obtained through field research and desk research has 
been weighed and contextualised, with a view to mapping out discrimination 
and disadvantage in Malaysia as true to reality as possible. In so doing, it is 
hoped that the report also illuminates the links between inequalities on dif-
ferent grounds, through identifying overarching issues, instances of multiple 
discrimination and common experiences. 

The second consequence of applying the unified human rights perspective 
relates to the scope of application of the right to equality, which encompasses 
all areas of activity regulated by law. In respect of each ground of discrimi-
nation and inequality, the report seeks to assess people’s experience of dis-
crimination across the full range of areas of activity, such as public functions, 
employment, education, or healthcare. But in this respect, too, the evidence 
is uneven: there is little evidence of discrimination or inequality in partic-
ular areas of life for certain disadvantaged groups, either because persons 
within these groups do not experience disadvantage in a particular area, or 
because evidence of such disadvantage was not forthcoming in the course of 
the research. Thus, the approach taken was to seek evidence of discrimina-
tion and inequality in all areas of life regulated by law, but to focus on those 
areas where problems appeared to be more significant, and to pass over areas 
where evidence was not forthcoming. 

The third consequence of applying the unified perspective is to require an 
analysis of both violations of the right to non-discrimination and the right to 
equality. The report takes the right to equality, as defined in the Declaration 
of Principles on Equality, as the baseline against which it assesses the degree 
of inequality. Thus, the report investigates patterns of substantive inequal-
ity, by looking at the element of “participation on an equal basis with others 
in economic, social, political, cultural or civil life”, thereby extending beyond 
experiences of discrimination. In discussing the patterns of gender inequal-
ity, for example, the report finds extensive evidence of substantive inequality 
in access to basic amenities, employment, education and healthcare. While in 
some cases these can be easily put down to current or past discrimination, 
whether direct or indirect, in other cases this would not be relevant. In any 
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case, the state should take steps to addressing these substantive inequalities, 
thus going beyond its obligations understood as ensuring formal equality.
 
The final consequence of this approach is to present evidence of patterns 
of discrimination and inequality alongside an analysis of the legal and pol-
icy framework on promoting equality. The existence and enforcement of 
laws and policies prohibiting discrimination and promoting equality is a 
critical factor – though by no means the only one – in ensuring enjoyment 
of the rights to non-discrimination and equality. Protecting people from 
discrimination by enacting such laws is a key state obligation in respect of 
these rights. Thus, this report seeks to match an assessment of the lived ex-
perience of discrimination and inequality with a review of Malaysia’s legal 
and policy framework, in order to establish where the law discriminates, 
where gaps and inconsistencies in legal protection exist, and where laws 
are inadequately enforced. The analysis of patterns of discrimination in Part 
2 of the report gives rise to a number of concerns about the adequacy and 
enforcement of the laws and policies designed to address discrimination 
and inequality in Malaysia. Part 3 of this report assesses the adequacy of the 
legal and policy framework in the light of the Declaration’s principles relat-
ing to access to justice for discrimination victims, evidence and proof in 
discrimination proceedings, and other elements of enforcement of equality 
rights.16 While the necessity of effective enforcement of the rights to non-
discrimination and equality is illustrated by the findings in Part 2 of this 
report, these issues are discussed in more detail in Part 3, and Part 4 for-
mulates recommendations about legal and policy reform, implementation 
and enforcement. Thus, it is hoped that the information contained in Part 2 
provides a strong evidence base for analysing the effectiveness of the laws 
and policies discussed in Part 3, and therefore to ensure that the conclu-
sions and recommendations in Part 4 are relevant and robust.    

ERT and Tenaganita have been working in partnership since 2010, on a project 
designed to empower civil society to combat discrimination and inequality 
in Malaysia. Throughout the project, the partners have undertaken research 
on discrimination and inequality by gathering direct testimony during field 
missions, including through structured interviews, focus groups discussions, 
and soliciting submissions from organisations working with those who are 

16  See above, note 2, Principles 18-25, pp. 12-14.
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vulnerable to discrimination in Malaysia. The partners have also reviewed 
research conducted by others, including human rights reports produced by 
non-governmental organisations (NGOs), academic articles, government sta-
tistics, and data compiled by international organisations. In analysing the 
legal and policy framework governing discrimination and inequality in Ma-
laysia the partners were advised by a Malaysian legal expert, and have oth-
erwise relied upon government websites containing details of government 
policy and legislation which is available online. 

The partnership between an international and national organisation has had 
a number of benefits, including enabling the use of both local and interna-
tional sources and ensuring that research is both properly responsive to the 
local context and based on comparative international expertise.  

Scope and Limitations of the Report

The reality of discrimination and inequality is such that experiences are as 
many and varied as the population of Malaysia itself. Each person will have 
their own experiences of discrimination and inequality, arising in different 
areas of life, in different circumstances, in interaction with different persons, 
institutions or organisations and as a result of any aspect of their identity, or 
any combination of these aspects. Given this, the aim of Part 2 is to provide 
a broad overview of the principal patterns of discrimination and inequality 
which arise in relation to those grounds felt to be most significant in the Ma-
laysian context. It does not address the experiences of all categories or groups 
of people in all areas of life. 

The research for this report was severely constrained by a lack of disaggre-
gated statistical data pertaining to the situation of certain groups, and certain 
areas of life. Consequently, certain issues, which would usually fall within the 
scope of a report addressing equality and discrimination, do not feature in 
the report at all.  For example, the situation of older persons is not addressed, 
because of a lack of data and testimony from which it could be seen whether 
older persons in Malaysia are significantly disadvantaged through age dis-
crimination. Further, the absence of disaggregated data in relation to certain 
areas of life, such as housing, education, employment, criminal justice, physi-
cal security, etc., has limited the extent to which the authors have been able to 
discuss all aspects of life for every equality group in Malaysia. Consequently, 
while the report may discuss the experiences of one or more groups in the 
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education system, or employment, or their health outcomes, it has not been 
possible to examine all groups’ experiences in all areas of life. These omis-
sions should not be interpreted as an indication that there is no disadvantage 
in the omitted areas, or in respect to the omitted groups. Rather, the decision 
not to include an assessment of discrimination or inequality in a particular 
area or for a particular group was motivated simply by a lack of evidence dur-
ing the desk and field research stages of producing this report. Indeed, a lack 
of evidence in respect of a particular group could in itself indicate a lack of 
commitment to understanding and addressing their needs. 

1.3 Country Context

Malaysia, located in Southeast Asia, consists of 13 states and 3 federal ter-
ritories divided between Peninsular Malaysia and East Malaysia, which are 
separated by the South China Sea. According to 2010 data, it is the 67th largest 
country in the world, comprising a total land area of 330,803 km2 and pro-
viding home to approximately 28,250,000 people.17 The capital city is Kuala 
Lumpur, and Putrajaya is the seat of the federal government.

Malaysia is ethnically diverse. According to the 2010 Population and Housing 
Census, Malaysian citizens consist of the following ethnic groups: Bumiputera 
(67.4%), Chinese (24.6%), Indians (7.3%) and others (0.7%).18 Bumiputera 
(“sons of the earth”) is a non-legal term used to refer to ethnic Malays and the 
natives of Sabah and Sarawak. Among Malaysian citizens, in 2010 the Malays 
made up the predominant ethnic group in Peninsular Malaysia, constituting 
63.1%. In the same year, the indigenous Iban were 30.3% of the total citi-
zens in Sarawak, while Kadazan-Dusun made up 24.5% in Sabah.19 In Janu-
ary 2012, the Office of the United Nations High Commissioner for Refugees 
(UNHCR) estimated that there were over 130,000 refugees, asylum seekers 
and stateless persons in Malaysia.20 In 2010, 8.2% of the population were 

17  United Nations, Demographic Yearbook 2009-10, New York, 2011, p. 64. 

18  Department of Statistics, Malaysia, Population and Housing Census, Malaysia 2010.

19  Ibid.

20  United Nations High Commissioner for Refugees, 2012 UNHCR country operations profile – 
Malaysia, 2012.
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non-citizens.21 The country’s official language is Malay, but English, various 
dialects of Chinese, Tamil and other languages are also spoken. 

Islam is the most widely professed religion in Malaysia, accounting for 
61.3% of the population. Other major religions practised are Buddhism 
(19.8%), Christianity (9.2%) and Hinduism (6.3%).22 There is a strong re-
lationship between race and religion in Malaysia. The majority of Malays 
are Sunni Muslims of the Shafi’i school of thought, while many of the in-
digenous groups from Peninsula Malaysia, Sabah and Sarawak are Chris-
tians or Muslims. Most Indians are Hindus, while the Chinese are generally 
Buddhists or Christians.23 

Widely referred to as a new economic Asian Tiger, Malaysia has a strong 
economy and was less affected than expected by the global economic crisis 
of 2008-2010. Its fiscal position is among the strongest in Asia.24 Malaysia’s 
Gross Domestic Product (GDP) for 2010 was US $237,804 million, placing it 
in 35th place on the GDP list produced by the World Bank.25 

The United Nations Development Programme ranked Malaysia in 61st 
place in its Human Development Index for 2011.26 Malaysia’s Income Gini 
coefficient for 2011, measuring inequality in the distribution of wealth, 
was 46.2. The ratio of the average earnings of the richest 20% to those of 
the poorest 20% was 11.4.27  

21  See above, note 18.

22  Ibid.

23  Minority Rights Group International, Malaysia Overview.
 

24  Vardy, N., “Another Unassuming Asian Tiger”, Money Show, 27 May 2010.
 

25  The World Bank, Gross Domestic Product 2010, 2010. 

26  United Nations Development Programme, Human Development Index: 2011 Rankings, 2011.

27  United Nations Development Programme, Human Development Report 2011: Sustainability and 
Equity – A Better Future for All, United Nations Development Programme, 2011, p. 136.



Washing the Tigers

16

1.4 Government and Politics
   
Malaysia is a constitutional monarchy which became independent from 
the British Empire in 1957. The parliamentary system of government is 
based on the Westminster model but with significant differences. The bi-
cameral federal parliament consists of the lower house, the House of Rep-
resentatives and the upper house, the Senate. However, unlike the British 
Parliament, the Malaysian Parliament is not supreme; it is governed by a 
written constitution.

Malaysia is a federation with a Federal Government and 13 state govern-
ments. At the federal level, the government is headed by a King, the Yang 
Di Pertuan Agong, who is elected for a five-year term by, and from among, 
the hereditary rulers of the nine states of Peninsular Malaysia – “the Con-
ference of Rulers”. He has limited executive powers, acting on the advice of 
the Prime Minister in most matters. The state governments are headed by 
a hereditary Malay Ruler (in nine of the states) or an appointed Governor 
(in four states). The state legislatures are unicameral made up of elected 
state “assemblymen”. There is also a third tier of local government made 
up of city councils, municipal councils and district councils. This tier is 
made up of appointed local councillors after local government elections 
were abolished in 1965.

Elections are based on the “first-past-the-post” system and are carried 
out every five years. Since independence, Malaysia has been governed 
without interruption by the Alliance Party, later renamed the National 
Front or Barisan Nasional (BN), a coalition of 13 parties dominated by 
the United Malays National Organisation (UMNO). The other parties are 
the Malaysian Chinese Association (MCA), the Malaysian Indian Congress 
(MIC), the Malaysian People’s Movement Party (GERAKAN), the People’s 
Progressive Party (PPP), Parti Pesaka Bumiputera Bersatu (PBB), the 
Sarawak United People’s Party (SUPP), Parti Bersatu Sabah (PBS), the 
Liberal Democratic Party (LDP), Parti Bersatu Rakyat Sabah (PBRS),  the 
United Pasokmomogun Kadazandusun Murut Organisation (UPKO), the 
Sarawak Progressive Democratic Party (SPDP) and the Sarawak People’s 
Party (PRS). The Prime Minister is the leader of the majority party in 
the House of Representatives and is considered to be the most power-
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ful political authority.28 Since April 2009, Najib Tun Razak has been the 
Prime Minister of Malaysia – the sixth since independence. The People’s 
Alliance, or Pakatan Rakyat (PR), is the main opposition coalition.

The judicial system in Malaysia is characterised by a dual legal system 
which comprises a system of civil and criminal courts and a separate sys-
tem of Sharia (or Syariah – the preferred spelling in Malaysia) courts for 
matters related to Islamic law. The highest court in the judicial system is 
the Federal Court, followed by the Court of Appeal and two high courts, 
one for Peninsular Malaysia and one for East Malaysia. The Islamic judg-
es sitting in Syariah courts are expected to follow the Shafi’i legal school 
of Islam. Malaysia also has a special court to hear cases brought by or 
against Royalty. 

The Federal Constitution of Malaysia contains certain provisions to ensure an 
independent judiciary. However, since the judicial crisis of 1988,29 the image 
of the judiciary has deteriorated significantly, resulting in loss of public con-
fidence, made worse after its handling of the sodomy trial of the dismissed 
Deputy Prime Minister, Anwar Ibrahim, in the late 1990s.30 The government 
has referred to Anwar Ibrahim’s January 2012 acquittal as evidence of the 
judiciary’s independence.31 

In addition to the civil law and Syariah law systems, the states of Sabah 
and Sarawak also have systems of native customary law. The many dif-
ferent native communities within these states recognise their own sets of 

28  Library of Congress, Country Profile: Malaysia, September 2006, p. 18.

29  For information on the events of the 1988 crisis, see Koshy, S. et al, “Events that led to judicial 
crisis of ’88”, The Star, 18 April 2008.

30  For information on the trial, see Joint Mission on Behalf of the International Bar Association, 
the ICJ Center for the Independence of Judges and Lawyers, the Commonwealth Lawyers’ 
Association, and Union Internationale des Avocats, Justice in Jeopardy: Malaysia 2000, 10 June 2008, 
pp. 40-49. 

31  BBC, “Anwar Ibrahim acquitted of sodomy in Malaysia”, BBC News, 9 January 2012.
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customs, although often these are not codified, which leads to uncertainty 
both in terms of the applicability and content of the laws. Native Courts in 
each district are headed by native chiefs assisted by the village head, and 
an appeal can be addressed to District Officers and ultimately to the native 
Court of Appeal. The process is largely informal. Records are not kept and 
evidence is given only orally. Cases do not form a binding precedent on the 
courts and decisions are confined to the relevant district or village. Under 
this system, a native may elect to seek settlement in a Native Court rather 
than in the Civil Court.32 

Malaysia’s human rights record is mixed.33 International and domestic human 
rights organisations express grave concern in some areas. The Internal Secu-
rity Act 1960, the Official Secrets Act 1972 and the Printing Presses and Pub-
lications Act 1984 have been used to suppress the development of civil soci-
ety. While Prime Minister Najib Razak pledged to repeal the Internal Security 
Act in September 2011, November 2011 reports suggested that a number of 
people had been arbitrarily arrested under the Act, which permits indefinite 
detention without charge or trial.34 

Further, newspapers, broadcasters, cartoonists and bloggers have been 
subject to restrictions under the Sedition Act 1948, the Printing Press 
and Publications Act 1984 and the Communications and Multimedia Act 
1998.35 In November 2011, in a move which has been described as “an 
alarming indication of backsliding in freedom of assembly and expres-

32  NGO Shadow Report Group, NGO Shadow Report on the Initial and Second Periodic Report of 
the Government of Malaysia: Reviewing the Government’s Implementation of the Convention on the 
Elimination of All Forms of Discrimination against Women (CEDAW), 2005, Para 5.3.

33  See United Nations Development Programme, Human Development Report 2010: The Real 
Wealth of Nations: Pathways to Human Development, 2010, p. 165. Malaysia scored 2 (for the year 
2008) in respect of human rights violations, where a score of 1 indicates the lowest degree and 
5 the highest degree of human rights violations, with statistical assessments based on Amnesty 
International reports.

34  Human Rights Watch, Malaysia: End Use of Internal Security Act, 21 November 2011.
 

35  Human Rights Watch, Country Summary – Malaysia, January 2010; Amnesty International, 
Annual Report 2011: The State of the World’s Human Rights, 2011.
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sion”, the Malaysian Senate passed the Peaceful Assembly Bill, which fur-
ther restricted political freedoms.36

On 28 April 2012 thousands of people took to the streets in the biggest mass 
opposition rally in Malaysia’s history. The protests, organised by a coalition 
of non-government organisations called Bersih, demanded changes to Malay-
sia’s electoral system, which in their view favours the BN coalition which has 
been in power since independence. The protests turned violent as the police 

36  BBC, “Malaysia passes street protest ban as lawyers march”, BBC News, 29 November 2011. 
As this report was at a late stage of finalisation, in April 2012, rapid new developments took place 
in a burst of legislative activity in the Malaysian parliament. The Internal Security Act 1960 has 
been abolished and replaced by the Security Offences (Special Measures) Bill, which was passed 
by the Dewan Rakyat (House of Representatives) in April 2012 after one and a half days of debate. 
Although the Bill incorporated some of the suggestions of the Bar Council and SUHAKAM (the 
National Human Rights Commission of Malaysia), including a 28-day detention period (see The 
Star, “President: Detention period under replacement Act is consistent with our stand”, The Star, 
12 April 2012), the Bar Council, SUHAKAM and Human Rights Watch have warned that the Bill 
contained provisions which may set the stage for future violations of civil liberties and urged for 
a longer deliberation period. (See Shukry, A., “Suhakam joins call for review of ISA replacement 
law”, The Malaysian Insider, 16 April 2012; see also Human Rights Watch, Malaysia: Security Bill 
Threatens Basic Liberties, 10 April 2012.) Also in April, the Printing Presses and Publications 
(Amendment) Bill 2012 was passed by the Dewan Rakyat. It aimed to remove the Home Affairs 
Minister’s “absolute discretion” under section 3(3) of the Printing Press and Publications Act 
1984 to grant or refuse printing press licences, and enable publishers to challenge such a decision 
in court. (See Bernama, “Greenlight for Printing Presses and Publications (Amendment) Bill 
2012”, New Straits Times, 20 April 2012; see also Meikeng, Y., “Dewan Rakyat passes Printing 
Presses and Publications (Amendment) Bill 2012”, The Star, 20 April 2012.) However, as this 
Bill was one of eight Bills passed in one day in an unprecedented rush to pass Bills in Dewan 
Rakyat despite outcry from the opposition, it was feared that there were further provisions in 
the Bill which, similar to the Security Offences (Special Measures) Bill, may create additional 
restrictions on human rights. (See Chooi, C., “BN not ‘bulldozing’ laws, says deputy minister”, The 
Malaysian Insider, 19 April 2012; idem, “As polls loom, Parliament’s last session ‘suspends’ time 
to approve laws”, The Malaysian Insider, 20 April 2012.) Regarding freedom of association, two 
of the eight Bills passed in April – the Universities and University Colleges (Amendment) Bill 
2012 and the Private Higher Educational Institutions (Amendment) Bill 2012, have amended 
provisions in previous legislation that had made student membership in a political party illegal. 
However, the Bar Council warned that, while permitting students to be members of a political 
party, the Bills placed restrictions on the rights of association, speech and expression that render 
the improvement illusory. (See Malaysian Bar Council, Press Release: Bills relating to students’ 
freedoms inconsistent with constitutional guarantees, 13 April 2012.) The Educational Institutions 
(Discipline) (Amendment) Bill 2012 was also seen to have a similar effect. On the positive side, 
the Election Offences (Amendment) Bill 2012, possibly the most controversial among the eight 
Bills, which would remove, among other measures, a political candidate's right to have his agents 
monitor the process of voter identification, was abandoned – which many speculate to be a result 
of the hostile response to it shown by the public. (See, for example, Freemalaysiakini, “Election 
amendment Bill a fraudster’s charter”, Freemalaysiakini, 25 April 2012.)
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used water cannons, fired teargas at protesters and put up barricades, and 
a number of arrests were made. In the aftermath of the protest opposition 
leader Anwar Ibrahim was charged with violating the laws on street protests. 
He has denied the charges and claimed that they were part of a politically 
motivated campaign against him, which also included the charges of sodomy 
of which he was acquitted in January 2012.


