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On 15 June 2012, the full judgment of the 
Court of Protection of England and Wales 
in the case of Re E (Medical Treatment: Ano-
rexia)2 was published. The case was the re-
sult of an urgent application made by a local 
authority requesting guidance as to whether 
it should take steps to force-feed, against her 
wishes, a 32-year-old woman, E, who was 
suffering from extremely severe anorexia 
nervosa and was on the verge of death. The 
Court granted an order permitting the force-
feeding, finding that E did not have capac-
ity to make a decision about life-sustaining 
treatment and that feeding E against her will 
was in her best interests.

The case highlights the challenges faced 
when an attempt to respect the freedom 
and autonomy of an individual (howsoever 
disabled or otherwise) to make their own 
choices appears to come into conflict with 
the perceived need to preserve the life of a 
vulnerable person, in their “best interests”. 
It appears to indicate that, when faced 
with this dilemma, the court is inclined to 
come down on the side of preserving life. 
This note summarises the case, focusing in 
particular on its discussion of E’s capacity, 
before considering the right to equal en-
joyment of legal capacity of persons with 
disabilities, as prescribed by the UN Con-
vention on the Rights of Persons with Dis-
abilities 2006 (CRPD).3

Background to the Case

E’s eating disorder began in her early teens 
following years of serious sexual abuse. 
Over the years prior to the case she had, 
at various times, been institutionalised for 
treatment. In addition to her severe anorex-
ia nervosa (acknowledged to be a pervasive 
psychiatric illness), E had been diagnosed 
with alcoholism and an unstable personali-
ty disorder. At the time of the hearing, E had 
not taken solid food for a year, was refusing 
to eat and was only taking a small amount 
of water.
  
E had, for a number of years, consist-
ently expressed the wish that she not be 
given life-sustaining treatment. She was 
described as “intelligent and articulate” 
and “fully aware of her situation”4 and 
simply desirous of being “allowed to act 
as she wants”.5 In July 2011, E signed an 
“advance decision” in which she stated 
that she did not want to be resuscitated 
or given any medical intervention to pro-
long her life. In October 2011, she signed 
another such decision having gone so far 
as to willingly raise her body weight in or-
der to seek to ensure that she be deemed 
to have the capacity to make the decision 
valid. No formal assessment of her capaci-
ty to make either decision was carried out 
contemporaneously.
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By April 2012, after 18 years of unsuccess-
ful treatments, E had been placed on a pal-
liative care regime whose purpose was 
to allow her to die in comfort. It was only 
after five weeks of such care that the local 
authority decided to seek the Court’s view 
on whether it should go against her wishes 
and force-feed her. The proposed treatment 
– which included admitting E into intensive 
care and force-feeding for a year or more 
(until her weight stabilised) before offer-
ing her therapies for her eating disorder 
and other problems – was acknowledged 
by the Court to amount to “a wholesale 
overwhelming of [E’s] autonomy for a long 
period whose exact period could only be 
measured in hindsight once it was known 
whether the treatment had succeeded or 
failed”.6 Expert medical opinion before the 
Court as to the treatment’s prospects for 
success varied but overall, the view at the 
hearing was that E’s prognosis for recovery 
if the course of treatment was carried out 
was poor.7

Law Applied by the Court

Under the Mental Capacity Act 2005 (MCA) 
a person is presumed to have the capacity to 
make a decision in relation to their treatment 
unless it is established otherwise.8 A person 
lacks such capacity if “at the material time he 
is unable to make a decision for himself be-
cause of an impairment of, or disturbance in 
the functioning of, the mind or brain”.9 Mak-
ing a decision requires a person, amongst 
other things, to understand the relevant in-
formation and weigh that information when 
making the decision.10

The MCA also enables a person, in anticipa-
tion of any future incapacitation, to make 
an “advance decision” to refuse treatment 
if they have capacity to do so at the time of 
making the decision.11 However, in the ab-

sence of a valid “advance decision,” if a per-
son lacks capacity a court may authorise ac-
tion to be taken for them if that action is in 
their best interests.12

Under the Human Rights Act 1998 (HRA), 
in giving effect to the MCA, the court must, 
where possible, do so in a way which is com-
patible with the European Convention on the 
Protection of Human Rights and Fundamen-
tal Freedoms 1950 (ECHR). This includes 
respecting E’s right to life (Article 2), not 
torturing E or subjecting her to inhuman or 
degrading treatment (Article 3) and respect-
ing her private life (Article 8).

Issues 

On the basis of its above legal analysis, the 
Court sought to establish:

(a) Whether E had, at the moment of the 
hearing, the mental capacity to make deci-
sions about her treatment;
(b) If not, whether she had mental capacity 
when she had made either of her advance 
decisions, and whether either decision was 
valid and applicable; and
(c) If she lacked capacity and her advance 
decisions were not valid, whether it was in 
her best interests to receive life-sustaining 
treatment in the form of force-feeding.

In making its decision the Court relied on 
the opinions of a number of medical experts, 
including some who had worked with and 
treated E over the years as well as a court ap-
pointed expert who had not. The Court also 
listened to the views of E’s parents. All parties 
involved acknowledged that it was a difficult 
case and stated that they would support the 
implementation of the decision of the Court 
either way. On the question of legal capacity, 
the views of the medical experts were mixed, 
with some (notably those who had worked 
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with and treated E previously) considering 
that she had at least had capacity when she 
made her advance decision and others disa-
greeing. On the question of E’s best interests, 
E’s parents had serious misgivings about the 
potential outcome of further treatment and, 
on balance, were of the view that it was in 
their daughter’s interests for her wish not to 
be treated to be respected.

Decision

Before ruling on the issues, the Court stated 
that the case should have been brought be-
fore it much earlier and noted that those 
involved were aware of the ethical concerns 
raised by the case as early as 2009. However, 
the Court did not discuss and it does not ap-
pear that the issue was raised as to whether 
this delay had constituted a violation of E’s 
rights under Articles 3 and/or 8 of the ECHR.

On the matter of E’s mental capacity at the 
time of the hearing, the Court noted her con-
dition as anorexic and held that her obsessive 
fear of weight gain meant she was unable to 
weigh the advantages and disadvantages of 
eating in any meaningful way. Secondarily 
it held that she was also currently sedated. 
For these reasons, the Court held that she 
did not have capacity to make a decision to 
refuse treatment which involved being fed. 
The Court acknowledged E’s parents’ com-
ment that:

“It seems strange to us that the only 
people who don’t seem to have the right to 
die when there is no further appropriate 
treatment available are those with an eating 
disorder. This is based on the assumption 
that they can never have capacity around any 
issues connected to food. There is a logic in 
this but not from the perspective of the suf-
ferer who is not extended the same rights as 
any other person.”13

The Court admitted that a person with se-
vere anorexia was in a “Catch 22” situation 
“namely, that by deciding not to eat, she 
proves that she lacks capacity to decide at 
all”.14 However, it did not consider, nor was 
it apparently asked to consider, whether this 
raised any concerns as to discrimination 
against people with anorexia in relation to 
their right to respect for private life.
 
In relation to E’s mental capacity at the time 
of her “advance decisions,” rather than ap-
plying a presumption in favour of capacity, 
the Court held that the decision would only 
be valid and applicable if there was “clear 
evidence establishing on the balance of 
probability that the maker had capacity at 
the relevant time”.15 It held that this thresh-
old was not met in the case and stated that in 
case such as E’s, it would want to see a “full, 
reasoned and contemporaneous assessment 
evidencing mental capacity”.16 Although not 
expressly acknowledged by the Court, the 
effect of this decision is that a person who 
makes an “advance decision” when they 
in fact have capacity, may well have their 
wishes overruled by a court at a later date 
if, through no fault of that person’s own, the 
state negates to carry out a full, contempo-
raneous assessment of their capacity at the 
time so their capacity may be proved in the 
future. Furthermore, the Court did not ex-
pressly consider the impact of section 1(3) of 
the MCA, which states that: “a person is not 
to be treated as unable to make a decision 
unless all practicable steps to help him to do 
so have been taken without success”.

On the question of what was in E’s best in-
terests, the Court held that “at its simplest, 
the balance to be struck places the value of 
E’s life in one scale and the value of her per-
sonal independence in the other, with these 
transcendent factors being weighed in the 
light of the reality of her actual situation”.17 In 
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weighing this balance, the Court stated that 
“all human life is of value”18 and that there 
is a “presumption in favour of the preserva-
tion of life”.19 Despite the court’s recognition 
that “intelligent and articulate” E’s “views 
are entitled to respect” and its acknowledg-
ment that arguments in favour of trying all 
new treatment options, if taken too far, run 
the risk of discriminating against the inca-
pacitated,20  the Court held that “the balance 
tips slowly but unmistakably in the direction 
of life-preserving treatment”.21

CRPD: Legal Capacity of Persons with Dis-
abilities

As Mute explains, “legal capacity is funda-
mental to human ‘personhood’ and free-
dom”.22 Accordingly, it is particularly impera-
tive that legal capacity is assured without 
discrimination on any grounds, including 
disability. The matter of legal capacity is not 
dealt with expressly in the human rights con-
vention referred to by the court, the ECHR. 
However, Article 12 of the CRPD clearly em-
phasises the primacy of the need to respect 
the legal capacity of disabled persons. In 
reaffirming the right of disabled persons to 
equal recognition as persons before the law, 
Article 12 provides that:

“States Parties shall recognize that 
persons with disabilities enjoy legal ca-
pacity on an equal basis with others in all 
aspects of life...[and]...States Parties shall 
take appropriate measures to provide ac-
cess by persons with disabilities to the 
support they may require in exercising 
their legal capacity.”23 

It goes on to require that safeguards are in 
place to ensure that any measures relating 
to the exercise of legal capacity “respect 
the rights, will and preferences of the per-
son” and are “proportional to the degree 

to which such measures affect the person’s 
rights and interests”.24

These elements of Article 12 of the CRPD 
give reason to think again about a number 
of aspects of the Re E judgment. Firstly, 
can it be anything other than a breach of a 
person’s right to legal capacity on an equal 
basis for her to be incapable of making a 
“capacitous” decision as to the prolonging 
of her life, regardless of how articulate and 
considered she has been, on the basis that 
she has a disability? Perhaps the Court’s 
acknowledgement of E’s parents’ point 
that only a person with severe anorexia is 
always deprived of legal capacity in rela-
tion to an “advance decision” of this kind 
is a sign that the current system falls short 
of Article 12(2) CRPD. Secondly, does the 
current system provide adequate support 
to such a person to help enable her to 
make a “capacitous” decision as required 
by Article 12(3) CRPD? There appears to 
have been a distinct lack of involvement 
by the local authority at the times when 
E sought to make her “advance decisions”. 
Finally, although the Court did not agree, 
there are certainly strong arguments to 
be made that the prolonged force- feed-
ing of an intelligent woman against her 
will amounts to a violation of her dignity 
and constitutes inhuman and degrading 
treatment. With such a serious violation 
of a person’s rights at the very least a real 
risk, the need for strong safeguards is 
clear. Perhaps the case indicates the need 
for the UK to take a considered view of the 
current process for making determina-
tions as to capacity to refuse treatment, in 
light of Article 12(4) CRPD. 

In summary, whilst cases such as that of E are 
inherently extremely difficult for any court 
to decide, and whilst the ECHR does not deal 
with the issue of capacity rights expressly, 
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Article 12 of the CRPD provides useful guid-
ance as to the approach to be taken. Courts 

should use this guidance in future, when 
dealing with such challenging cases.


