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Introduction

Itis estimated that over 300,000 people with
disabilities are housed in institutions across
Central and Eastern Europe (CEE).? Tradi-
tionally, this has been the predominant, if
not the only, form of “care” in CEE, with large,
long-stay institutions housing hundreds,
sometimes thousands, of people. This prac-
tice continues in many parts of CEE, despite
the widespread acknowledgement that the
institutionalisation of people with disabili-
ties is an outmoded and unacceptable model
of care in the 21% Century and leads to seri-
ous human rights violations.

This article is based on a report recently
published by the Open Society Mental Health
Initiative (MHI).> MHI’s report considered
whether the use of EU funds, known as
“Structural Funds”, to build new, or renovate
existing, long-stay institutions for people
with disabilities, rather than developing al-
ternatives to institutionalisation, is contrary
to EU law in light of the EU’s ratification of
the Convention on the Rights of Persons with
Disabilities (CRPD). That some EU member
states were using Structural Funds for such
purposes was highlighted in a report pub-
lished by the European Coalition for Commu-
nity Living in 2010.* This practice continues
to be of concern.’

Importance of the Convention on the
Rights of Persons with Disabilities

Both MHI’s report and the report of the
United Nations Office of the High Commis-
sioner on Human Rights (OHCHR), “Getting
a Life: Living Independently and Being In-
cluded in the Community”,® emphasise the
importance of the CRPD in promoting the
right of people with disabilities to live and
participate in the community and the role
of the EU in realising this goal. All mem-
ber states of the EU have signed the CRPD,
with 22 having ratified it.” The CRPD was
also ratified (referred to as “confirmation”)
by the EU in December 2010.% Accordingly,
the CRPD has a significant impact on the re-
sponsibilities of the European Commission
and member states in relation to the invest-
ment of Structural Funds for services for
people with disabilities.

The CRPD and EU Law: Implications of the
EU’s Ratification of the CRPD

The EU’s ratification of the CRPD means
that the institutions of the EU and member
states are under an obligation to implement
the CRPD insofar as its provisions are within
the scope of EU competence.’ Both “action
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to combat discrimination on the ground of
disability”,'° and the use of Structural Funds,
fall within the area of shared competence be-
tween the EU and member states.!

It is important to note that the CRPD provi-
sions take precedence over secondary EU
legislation. This is made clear by Article
216(2) of the Treaty on the Functioning of
the European Union which provides that in-
ternational agreements concluded by the EU
are binding for the EU institutions as well as
for member states.!? As the Court of Justice of
the European Union (CJEU) has stated:

“[Tlhe primacy of international
agreements concluded by the Community
over provisions of secondary Community
[now Union] legislation means that such
provisions must, so far as is possible, be in-
terpreted in a manner that is consistent with
those agreements.”*?

Accordingly, it has been argued that the
CRPD “will provide the basis for consistent
interpretation of EC (now EU) secondary
law” and:

“It can therefore be concluded that
accession to the UN CRPD creates an obliga-
tion to interpret EU law in a manner that is
consistent with the Convention. To this end,
if the wording of EU law legislation is open to
more than one interpretation, the EC] [now
CJEU] should adhere, as far as possible, to
the interpretation that renders the provision
most consistent with the UN CRPD. Similarly,
and in line with Article 300(7) TEC, all Euro-
pean institutions and the Member States (for
matters falling within EU competence) are
required to apply EU law in a manner that is
consistent with the UN CRPD.”**

Thus, to be lawful, the regulations governing
Structural Funds must be interpreted consis-
tently with the requirements of the CRPD.'®
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Relationship between the Strasbourg and
Luxembourg Courts

The EU institutions, including the European
Commission, are required to comply with
the EU Charter on Fundamental Freedoms
(“the EU Charter”), which is legally binding
on member states when implementing EU
law. Since December 2009 “the Charter has
become the reference text and the starting
point for the CJEU’s assessment of the fun-
damental rights which that legal instrument
recognises”.!®

There is a considerable overlap between the
rights set out in the EU Charter and those
contained in the European Convention on
Human Rights (ECHR), and while the EU is
not yet party to the ECHR,'” the ECHR has a
special position in EU law.'® Much of the case
law of the CJEU refers expressly to the ECHR
and in practice it seeks, if at all possible, to
make its judgments consistent with those of
the European Court of Human Rights (“the
ECtHR”) in Strasbourg.®

As discussed below, the ECtHR has empha-
sised the importance of the CRPD in pro-
tecting the rights of people with disabilities.
Given the ECtHR’s influence on the CJEU, its
approach to the fundamental rights of per-
sons with disabilities is likely to be reflected
in determinations by the CJEU.

Reflecting socio-legal change during the sec-
ond half of the 20" century, the EU Charter,
unlike the ECHR, is explicit in its protection
of the rights of persons with disabilities. Ar-
ticle 21 specifically lists disability as one of
the grounds on which discrimination must
be prohibited, and Article 26 recognises the
right of people with disabilities to “benefit
from measures designed to ensure their inde-
pendence, social and occupational integration
and participation in the life of the community”.



Summary of Findings

MHTI’s report concluded that investing Struc-
tural Funds in institutional care, rather than
developing community-based alternatives:

- Constitutes a breach of the EU’s interna-
tional legal obligations (in particular under
the CRPD and the ECHR); and

- Amounts to disability discrimination under
EU law.

These points, which are inter-related given
the significance of the CRPD on EU law, are
explored further in this article. This includes
consideration of three broad areas: the rel-
evance of the CRPD and in particular state
parties’ obligations under Article 19 of the
CRPD, the development of case-law under
the ECHR and disability discrimination un-
der EU law. This legal analysis is preceded by
an overview of the context for these discus-
sions, namely the institutionalisation of peo-
ple with disabilities in CEE and the potential
role of Structural Funds.

Context: The Situation of People with Dis-
abilities in CEE

Numerous reports have depicted appalling
living conditions in institutions in CEE, such
as poorly maintained buildings, lack of heat-
ing, malnutrition, inadequate clothing and
unhygienic sanitation; physical and sexual
abuse, lack of privacy, little to no rehabilita-
tive or therapeutic activities as well the fail-
ure to provide procedural safeguards such
as the review of involuntary placements.?
Often these institutions are located in re-
mote areas and residents have little to no
contact with the outside world. In general,
these are rigid regimes that take little or no
account of individual needs or preferences.

A common response by governments pre-
sented with such concerns is to attempt to

improve living conditions, principally by
renovating the institution. This may improve
the physical environment, but it does noth-
ing to address the fundamental issue that
the segregation of individuals from society
solely on the basis of a disability label is in
itself a severe infringement of their human
rights. Nor does such a response address the
underlying problem of why people with dis-
abilities are placed in institutions. A primary
reason is the lack of alternatives to institu-
tionalisation. In many CEE countries there is
a severe lack of support in local communities
that would enable people with disabilities
to live in their own homes and participate
in community life. The types of necessary
services are wide-ranging and include hous-
ing (including supported housing), care in
the family home, social work support, and
supported employment, as well as access to
mainstream services such as health care.

Structural Funds, namely the European
Regional Development Fund (ERDF) and
the European Social Fund (ESF), can be
the catalyst for much needed change. They
can be invested in financial and technical
support to assist governments in planning
and implementing their deinstitution-
alisation strategies and in developing the
community-based alternatives to institu-
tionalisation.?! Indeed, the EU’s “European
Disability Strategy 2010-2020: A Renewed
Commitment to a Barrier-Free Europe” en-
visages that the European Commission will
promote the transition from institutional
to community based care by using Struc-
tural Funds to support the development
of community based services and raising
awareness of the situation of people with
disabilities living in residential institu-
tions.?? It is therefore of serious concern
that some member states are using Struc-
tural Funds to maintain the system of insti-
tutional “care” by financing the renovation
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of existing institutions or the building of
new institutions.?®

The Right to Community Living

The need for action to put an end to the in-
stitutionalisation of people with disabilities,
by shifting the provision of care from institu-
tions to community-based services (“deinsti-
tutionalisation”), has been highlighted both
at international?* and European levels.?® The
introduction of the CRPD provides yet fur-
ther weight to the calls for positive measures
of this nature. By ratifying the CRPD, member
states and the EU have made a commitment
to ensuring that all people with disabilities
can live and receive the support they need to
participate in society as equal citizens (re-
ferred to as “the right to community living”).
This right is now encapsulated in Article 19
of the CRPD which provides that people with
disabilities have the right to live in the com-
munity, with the same choices as others.

Article 19 emphasizes the importance of
providing support that enables people with
disabilities to engage in community life, re-
quiring states parties to take appropriate
measures to facilitate their “full inclusion
and participation in the community”. As the
former Council of Europe Commissioner for
Human Rights, Thomas Hammarberg, stated
in his Issue Paper on Article 19, the right to
live in the community applies to all people
with disabilities, no matter how intensive
their support needs:

“Time and again it has been demon-
strated that people who were deemed too
‘disabled’ to benefit from community inclu-
sion thrive in an environment where they
are valued, where they partake in the ev-
eryday life of their surrounding community,
where their autonomy is nurtured and they
are given choices.”?
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The genesis of the right to community living
can be traced back to various reports, com-
ments by treaty bodies, and resolutions?’
and is supported by rights, such as Article 26
of the EU Charter (Integration of People with
Disabilities) and Article 15 of the revised Eu-
ropean Social Charter (the right of persons
with disabilities to independence, social
integration and participation in the life of
the community). However, Article 19 of the
CRPD is the first example of such an explicit
right being included in a human rights treaty.
It places obligations on states parties to take
action to enable people with disabilities to
realise this right. While included as a specific
right in Article 19, the right to community
living is integral to the CRPD with the themes
of inclusion and participation referred to
throughout the text.?®

Institutionalisation versus Community
Living

There is a tendency for debates about the in-
stitutionalisation of people with disabilities
and the action required to address it to focus
on the size of the building. However, this is
only one of a number of key factors. For ex-
ample, an institution has been described as:

“[Alny place in which people who
have been labelled as having a disability are
isolated, segregated and/or compelled to live
together. An institution is also any place in
which people do not have, or are not allowed
to exercise control over their lives and their
day-to-day decisions. An institution is not
defined by its size”.?

Similarly, the UN points out that “the size of
the building is only one of a number of factors
that create a culture of institutionalization”,
other factors include residents having little,
if any, control over their lives and day-to-day
decisions and "rigidity of routine, such as



fixed timetables for waking, eating and activ-
ity, irrespective of individuals’ personal pref-
erences or needs”?® The UN also notes that
institutionalisation itself “can lead to serious
and long-term adverse consequences” for
people of any age, but particularly children,
given that the “lack of emotional attachment
is very damaging to their development”.?

While these adverse factors are intrinsic to
the traditional large, long stay institutions
of CEE, they can exist in facilities of any size.
Small community-based services can func-
tion as “mini-institutions” if residents have
no choices or control over their lives. It is
therefore essential to change the culture
within services as well as the physical envi-
ronment. The manner in which services and
support are delivered must be based upon
each individual’s own needs, wishes and as-
pirations and be geared towards enabling
people with disabilities to participate in their
communities as equal members of society.

The CRPD and Community Living
Overview of the CRPD

The CRPD sets out a wide range of rights that
address all aspects of disabled peoples’ lives,
such as respect for home and the family, edu-
cation, employment, health, participation in
political and public life, participation in cul-
tural life, recreation, leisure and sport, the
right to life, freedom from torture or cruel,
inhuman or degrading treatment or punish-
ment, and the right to equal protection and
equal benefit of the law.?? It also emphasises
the importance of the participation of people
with disabilities, requiring governments to
ensure the involvement of people with dis-
abilities in both the development of legisla-
tion and policies that impact upon them3
and the national monitoring of the imple-
mentation of the CRPD.2* Unsurprisingly, the

principles of equality and non-discrimina-
tion are integral to the CRPD, not just being
addressed specifically in Article 5 but run-
ning through the CRPD like a “red thread”.*

The adoption of the CRPD is the culmination
of a growing acknowledgement and concern
about the lack of attention given to the rights
of people with disabilities.?® In the relative-
ly short time since it came into force (May
2008), the CRPD has taken on a significant
role at the European level. For example, in
Glor v Switzerland (2009)% the ECtHR em-
phasised the importance of the CRPD, noting
that it reflects the international recognition
of the need to protect the rights of disabled
people.

Although some EU member states have as
yet only signed the CRPD, the Vienna Con-
vention on the Law of Treaties 1969 makes it
clear that they cannot act in a manner which
defeats the object and purpose of the CRPD.®
In any event, following the EU’s ratification
of the CRPD, these states would be required
to comply with CRPD treaty obligations in
so far as these impact upon EU law. Further-
more, as was evident in Glor, the fact that a
state had not ratified the CRPD (Switzerland
had not even signed it) was not considered to
be a material factor in limiting its relevance
for the purpose of the ECHR.

Overview of Article 19

Article 19 is very broad in scope. It provides
for “the equal right of all persons with dis-
abilities to live in the community, with choic-
es equal to others”. States are required to
“take effective and appropriate measures to
facilitate” the right to live in the community
and to promote “full inclusion and participa-
tion in the community”. This right applies to
all persons with disabilities, regardless of the
degree of the disability or the level of sup-
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port necessary. Article 19 has strong links
to other CRPD rights. For example, the re-
quirement in Article 19(a) that people with
disabilities “have the opportunity to choose
their place of residence” is linked to Article
12 (Equal recognition before the law) and
that they are “not obliged to live in a partic-
ular living arrangement” links to Article 14
(Right to liberty and security of the person).

Obligations under Article 19

The Transition from Institutional Care to
Community-based Services

Although Article 19 makes no specific refer-
ence to the need to close institutions, it is im-
plicit that the closure of the long-stay institu-
tions in CEE (together with the development
of community-based services alternatives
- i.e. a process of deinstitutionalisation) is a
necessary consequence of compliance with
its provisions. For example, the requirement
that states parties ensure that persons with
disabilities have access to community ser-
vices that support their social inclusion and
“prevent isolation or segregation from the
community” cannot happen if they continue
to be placed in institutions.

Given that the emphasis of Article 19, and in-
deed the whole CRPD, is on the full inclusion
and participation of people with disabilities
in the community, irrespective of the quality
of care in long-stay institutions, the practice
of isolating and segregating people with dis-
abilities in institutions conflicts with the pro-
visions under Article 19.

Progressive Realisation

While some obligations under Article 19
must be addressed by governments imme-
diately, such as the requirement to recog-
nise the right of people with disabilities to
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live in the community, “with choices equal
to others”, other obligations fall into the
category of “economic, social and cultural
rights” and are subject to the concept of
“progressive realisation”, as described in
Article 4(2) of the CRPD. This takes into
account that the arrangements necessary
to meet the realisation of such rights may
take time to put into place and be subject
to resource constraints. For example, it
may take time for some states parties to de-
velop a range of community-based services
and supports that are geared towards the
specific needs of people with disabilities
as required by Article 19(b), particularly in
those countries that have few community-
based services and limited resources. How-
ever, the lack of resources does not justify
inaction - states parties will be required to
demonstrate that they are taking concrete
and targeted steps towards realising the
right to community living. Furthermore,
the obligation to ensure that persons with
disabilities can exercise their rights “with-
out discrimination of any kind on the basis
of disability”, including “reasonable accom-
modation”, takes immediate effect.?®

The CRPD Committee expects states par-
ties to monitor their progress in realising
the rights under the CRPD and report on
such progress in their periodic reports.*°
For example in its concluding observa-
tions to the report submitted by Peru, the
Committee raised concerns in relation to
the implementation of Article 19 “at the
absence of resources and services to guar-
antee the right of persons with disabilities
to live independently and to be included in
the community, in particular in rural ar-
eas”. The Committee urged the government
to “initiate comprehensive programmes” to
enable people with disabilities to access a
whole range community support services
“to supportliving and inclusion in the com-



munity, and to prevent isolation or segre-
gation from the community, especially in
rural areas”.*!

While the details of what action will be re-
quired to be taken will vary depending on the
country context, it is argued the “progressive
realisation” obligation under Article 4(2) of
the CRPD requires all states parties to elabo-
rate a “community living” plan.*? This must
include a strategy and action plan for the clo-
sure of long-stay institutions and set out how
the comprehensive review of law, policy and
practice in relation to matters covered by Ar-
ticle 19 will be conducted.*

Institutionalisation, Community Living and
the ECHR

Although the ECHR contains no specific right
to community living, its provisions unques-
tionably protect core components of this
right. The freedom of individuals to exercise
choice and control over their lives is, by way
of example, integral to both the right to lib-
erty (Article 5) and the right to private and
family life (Article 8). The ECtHR has made
this point explicit by emphasising that “the
notion of personal autonomy is an important
principle underlying the interpretation of its
guarantees”.**

The Impact of Institutionalisation

Life in an institution is subject to substan-
tial restrictions on a person’s rights and
freedoms. For example, an in-depth study of
institutions in France, Hungary, Poland and
Romania found:

“[Iln many respects, large residen-
tial institutions in these four countries are
similar to those that have been studied else-
where. Residents often live lives character-
ised by hours of inactivity, boredom and iso-

lation. Staff numbers are frequently too low
to provide rehabilitation and therapy. The
physical environment is relatively imperson-
al and does not provide the kind of privacy
and homeliness that the general population
expect. Contact with family and friends and
community is limited.”*

Prohibition of Torture, Inhuman or De-
grading Treatment or Punishment

In some cases the decision to institution-
alise people against their wishes (or without
informed consent) may not just interfere
with an individual’s personal autonomy, it
may also amount to inhuman and degrading
treatment. In Stanev v Bulgaria,*® the ECtHR
found the living conditions in a social care
home, in which the applicant was required
to live for nearly seven years, amounted to
inhuman and degrading treatment in viola-
tion of Article 3. The Court highlighted its
particular concerns:

“[T]t appears that the food was insuf-
ficient and of poor quality. The building was
inadequately heated and in winter the appli-
cant had to sleep in his coat. He was able to
have a shower once a week in an unhygienic
and dilapidated bathroom. The toilets were
in an execrable state and access to them was
dangerous, according to the findings by the
CPT [Committee on the Prevention of Tor-
ture]. (...) In addition, the home did not re-
turn clothes to the same people after they
were washed (...) which was likely to arouse
a feeling of inferiority in the residents.”*’

The ECtHR noted that despite being aware of
a 2003 European Torture Committee (CPT)
report which held that the living conditions
in the Pastra care home (where Mr Rusi
Stanev lived) amounted to inhuman and de-
grading treatment, the government failed
to act on its undertaking to close down the
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institution. The government had, in its 2004
response to the CPT’s report, stated that the
home “would be closed as a priority and that
the residents would be transferred to other
institutions”.*8

The Right to Liberty

Article 5 of the ECHR (the right to liberty) is
engaged where a person’s placement in an
institution amounts to deprivation of liberty.
Although no definition of deprivation of lib-
erty is provided by Article 5 or by the ECtHR,
the jurisprudence in this area is extensive
and continues to develop. The ECtHR has
emphasised the importance of considering
the particular circumstances of each case,
taking into account a range of factors includ-
ing the “type, duration, effects and manner of
implementation of the measure in question”.

In addition to determining whether an indi-
vidual has been confined “in a particular re-
stricted space for a not negligible length of
time” (the “objective element”), the ECtHR
must also be satisfied that the person “has
not validly consented to the confinement in
question” and that if there is a deprivation of
liberty, it is “imputable to the State”. These
additional aspects of deprivation of liberty
are relevant to the practice in CEE countries
that permits individuals appointed as guard-
ians of people deemed to lack capacity to
make decisions for themselves to admit the
person they are responsible for to social care
homes, irrespective of the person’s wishes.*
This leads to serious human rights viola-
tions. A particular concern is that this system
allows individuals subject to guardianship to
be deprived of their liberty without any pro-
cedural safeguards.®

Shtukatorov v Russia®! is illustrative for this
purpose. The applicant was admitted to a
psychiatric hospital on the authority of his
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guardian. Even though, under domestic law,
he was considered to be “voluntarily con-
fined” (on the basis that his guardian had
authorised the placement), the ECtHR con-
sidered that in reality he was objectively de-
tained and even though legally incapable of
expressing his opinion, the ECtHR was not
satisfied that he had agreed to his continued
stay in the hospital.>?

In the more recent case of Stanev v Bulgaria,
the ECtHR noted that following its visits to
Bulgaria, the CPT had found that “in most
cases, placement of people with mental dis-
abilities in a specialised institution led to a
de facto deprivation of liberty”5® A similar
conclusion was reached by Interights in the
light of its survey “of practices regarding
placement of people with mental disorders
in specialised institutions in central and east
European countries”.>*

The Right to Private and Family Life

Irrespective of a finding that the institutional
placement amounts to a deprivation of liber-
ty, the right to private and family life (Article
8) will be engaged. This is because the char-
acteristics of institutions impair an individ-
ual’s “physical or psychological wellbeing”,*®
interfering as they do with social interaction,
the ability to establish relationships, edu-
cational and other personal opportunities.
These factors have all been recognised by
the ECtHR as being important components of
Article 8. The ECtHR has stressed that there
must be a clear justification for an interfer-
ence with one’s ability to conduct one’s life in
a manner of one’s own choosing.>

Given such an approach, Article 8 has the
clear potential to challenge “passive institu-
tionalisation”, such as the situation described
by Interights (the third party intervener) in
Stanev v Bulgaria.”” Interights drew attention



to the dearth of community based alterna-
tives to institutional care. Accordingly, “when
faced with a choice between a precarious,
homeless existence and the relative security
offered by a social care home” people “might
opt for the latter solution, simply because
no alternative services were offered by the
State’s social welfare system”.5®

To date the ECtHR has restricted its analysis
of the inevitable institutional restrictions
on social interaction to Article 5. In Storck v
Germany® it held that the applicant’s com-
plaint concerning such restrictions was in
substance a repeat of her claims of a breach
of Article 5 (which it had upheld). It took a
similar approach in Stanev v Bulgaria, stating
that his complaint concerning such restric-
tions raised nothing new to the arguments
already considered under Articles 3, 5, 6 and
13 ECHR (all of which it upheld). However,
this is an issue that may receive greater at-
tention in the future. While agreeing with
the majority on the findings of violations of
these Articles, four of the judges considered
that the applicant’s complaints concerning
the infringements of his right to private and
family life under Article 8 merited separate
examination. In their partially dissenting
judgment Judges Tulkens, Spielmann and
Laffranque noted that one of the “genuine
issues” requiring specific attention was Mr
Stanev’s complaint that:

“[TThe fact of having to live in the Pas-
tra social care home had effectively barred
him from taking part in community life and
from developing relations with persons of his
choosing. The authorities had not attempted
to find alternative therapeutic solutions in
the community or to take measures that were
less restrictive of his personal liberty, with
the result that he had developed ‘institution-
alisation syndrome’, that is, the loss of social
skills and individual personality traits.”

Such comments reflect the view that Ar-
ticle 8 encompasses aspects of life that go
beyond the limited parameters of Article 5.
While the ECtHR has made clear that Ar-
ticle 5 requires consideration of the avail-
ability of less severe measures,®® Article
5(1)(e) allows the detention on grounds
of mental disorder,! subject to three mini-
mum conditions being met, namely: that
objective medical evidence has shown that
the person has a mental disorder; that this
is of a nature or degree warranting com-
pulsory confinement; and the person can
be detained only so long as such mental
disorder persists.®?

The threshold for meeting these criteria is
low. For example, in the recent case of DD
v Lithuania,*®* when determining whether
the applicant’s detention was lawful under
Article 5(1)(e), the ECtHR relied heavily on
the report of a social worker who had not
seen the applicant in person,* stating that
it was ready to find that “the applicant has
been reliably shown to have been suffering
from a mental disorder of a kind and degree
warranting compulsory confinement”. The
ECtHR’s scrutiny of alternative measures
was restricted to noting that there were no
appropriate alternatives to the “compulsory
confinement” because the applicant had es-
caped from her adoptive father’s apartment
and been found by the police only three
months later.%®

Article 8 demands a more careful consider-
ation, particularly when viewed through the
prism of Article 19 of the CRPD. This is dis-
cussed below.

The ECHR and Community Living
It is argued that ECtHR case-law in relation

to Article 8 (right to private and family life)
of the ECHR has shown that this right:
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“[E]Jmbodies many (if not all) of the
core components of the right to indepen-
dent living: a right to positive measures to
ensure ‘the development, without outside
interference, of the personality of each in-
dividual in his relations with other human
beings’,*® a state obligation to avoid interfer-
ences with a person’s development of their
’social identity’,*” and a right (where the state
bears responsibility for the applicants pre-
dicament,*® or the applicant has significant
impairments®), to positive measures to ad-
dress inappropriate living conditions.””°

For example, in Kutzner v Germany’* the EC-
tHR considered whether the removal of the
children of parents with mild intellectual dis-
abilities was justified. The ECtHR held that
Article 8 had been breached because there
were insufficient reasons for such a seri-
ous interference with the family’s Article 8
rights. One of the factors taken into account
by the Court in reaching this decision was its
concern that the authorities had not given
sufficient consideration to the additional
measures of support that could have been
provided as an alternative to the “most ex-
treme measure” of separating the children
from their parents.”

While the ECtHR has stated that Article 8 is
not “applicable each time an individual’s ev-
eryday life is disrupted”, it recognises that
there are circumstances in which:

“[T]he State’s failure to adopt mea-
sures interferes with that individual’s right
to personal development and his or her right
to establish and maintain relations with oth-
er human beings and the outside world.””?

In such cases the ECtHR has placed the
onus on the applicant to demonstrate “the
existence of a special link between the
situation complained of and the particular
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needs of his or her private life”.”* In addi-
tion, the ECtHR tends to allow states a wide
margin of appreciation when considering
matters that involve the allocation of lim-
ited state resources.

However, there are cases in which the ECtHR
is not prepared to take the financial impli-
cations of its findings into account. For ex-
ample, in Stanev v Bulgaria,”® having found
that the living conditions in the social care
home amounted to a violation of Article 3,
the Court stated:

“[T]he lack of financial resources cit-
ed by the Government is not a relevant argu-
ment to justify keeping the applicant in the
living conditions described.”

The allocation of resources will be relevant to
arguments that Article 8 engages a positive
duty to promote community living. While the
ECtHR'’s strong statement in Stanev v Bulgar-
ia related to a violation of Article 3, it makes
clear that providing inexpensive care to the
detriment of the dignity and human rights
of people with disabilities is not acceptable.
In any event it has been shown that once the
comparison is made on the basis of compa-
rable needs of the residents and the quality
of care provided, “there is no evidence that
community-based models are inherently
more costly than institutions”. The research
also demonstrates that when properly set
up, community-based systems of indepen-
dent and supported living should deliver bet-
ter outcomes than institutions.”®

Furthermore, given the Court’s approach to
the CRPD, as highlighted in Glor’” and Kiss v
Hungary™ (discussed below), it may take a
more robust stance in cases where a person
with disabilities argues that his or her right
to private and family life has been unjustly
interfered with because s/he has been placed



in an institution rather than being provided
with appropriate support in a less restric-
tive setting. The obligations under Article 19
to provide access to a range of community
based supports and avoid seclusion and seg-
regation would be of direct relevance. It has
been argued that:

“[W]here the Court seeks to iden-
tify which positive obligations derive from
Article 8 in other contexts, it has taken into
account other relevant international obliga-
tions of the State concerned. It has used an
estoppel-like argument: how could a State
possibly argue that it would be unreasonable
to expect it to adopt a particular measure, if
the State has already undertaken to adopt
that measure by agreeing to other interna-
tional agreements?””°

Structural Funds and Disability Discrimi-
nation under EU Law

When determining how Structural Funds
are to be invested, member states and the
European Commission must ensure that
they comply with their obligations to com-
bat discrimination, which derive from the
general principles of EU law and the CRPD.
As discussed above, the EU’s ratification of
the CRPD will require it to interpret second-
ary legislation consistently with its provi-
sions, including regulations governing the
use of Structural Funds. Similarly, the EU
institutions and member states are under
an obligation to act consistently with the
provisions of the EU Charter, prohibiting
discrimination, as well as the provisions of
the regulations themselves.

In addition Article 16 of the general regulations
governing the use of Structural Funds states:

“The member states and the Com-
mission shall take appropriate steps to pre-

vent any discrimination based on sex, racial
or ethnic origin, religion or belief, disability,
age or sexual orientation during the various
stages of implementation of the Funds and,
in particular, in the access to them. In partic-
ular, accessibility for disabled persons shall
be one of the criteria to be observed in defin-
ing operations co-financed by the Funds and
to be taken into account during the various
stages of implementation.”®

In the absence of a definition of either “dis-
ability” or “disability discrimination” in the
general regulations, and given the status of
the CRPD in EU law, it is argued that the
CJEU would be guided by the provisions set
out in the CRPD. Whereas, in the past the
CJEU (then the ECJ]) applied a somewhat
restrictive and medical model approach
to the definition,® it is likely to take the
broader approach to disability, following
the social model approach introduced by
the CRPD.5? Article 1 of the CRPD provides
a general description of “persons with dis-
abilities” as including:

“[T]hose who have long-term physi-
cal, mental, intellectual or sensory impair-
ments which in the interaction with various
barriers may hinder their full and effective
participation in society on an equal basis
with others”.

Similarly, Article 2 of the CRPD defines “dis-
crimination on the basis of disability” very
broadly, stating that it includes “all forms of
discrimination, including denial of reason-
able accommodation”. Reasonable accom-
modation is defined as:

“[N]ecessary and appropriate modifi-
cations and adjustments not imposing a dis-
proportionate or undue burden, where need-
ed in a particular case, to ensure to persons
with disabilities the enjoyment or exercise
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on an equal basis with others of all human
rights and fundamental freedoms”.%3

As noted above, the ECtHR’s decisions are
likely to have a strong influence on the CJEU
in its deliberations.?®* In recent years the EC-
tHR has taken a strong line on what might
amount to discrimination, and on what is
expected of States to address discriminatory
practices. In D.H. and Others v the Czech Re-
public® for example, it held that:

“[D]iscrimination means treating dif-
ferently, without an objective and reasonable
justification, persons in relevantly similar
situations. However, Article 14 does not pro-
hibit a member State from treating groups
differently in order to correct ‘factual in-
equalities’ between them; indeed in certain
circumstances a failure to attempt to correct
inequality through different treatment may
initself give rise to a breach of the Article. The
Court has also accepted that a general policy
or measure that has disproportionately prej-
udicial effects on a particular group may be
considered discriminatory notwithstanding
that it is not specifically aimed at that group
and that discrimination potentially contrary
to the Convention may result from a de facto
situation.” [case citations removed]

The ECtHR has commented that “the authori-
ties must use all available means to combat
racism”8 Similarly, in relation to sex dis-
crimination, it has held that: “[V]ery weighty
reasons would have to be put forward before
such a difference of treatment [on grounds
of sex] could be regarded as compatible with
the Convention”.®’

The CRPD has already made a significant
impact on the approach taken by the ECtHR
to disability discrimination, with the Court
referring to the important role played by
this Convention in clarifying the protection
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afforded by the ECHR to people with dis-
abilities. When considering the CRPD and its
impact on European equality law, Jarleth Clif-
ford notes that the ECtHR “has pushed the is-
sue of discrimination against persons with
disabilities into focus”, setting an example
“which the ECJ should look to follow”. %8

Thus, in Glor v Switzerland (2009)% the
ECtHR confirmed that for the purposes of
Article 14 (freedom from discrimination)
and having regard to the “necessity to fight
against discrimination towards disabled per-
sons and to promote their full participation
and integration into society,” that the “mar-
gin of appreciation” for states to establish
different legal treatment for disabled per-
sons is significantly reduced.*® In finding a vi-
olation of the right to non-discrimination on
the basis of disability, the Court emphasised
that the adoption of the CRPD demonstrated
a “European and universal consensus on the
necessity to protect” people with disabilities
from discriminatory treatment.’*

The Court took a similar approach in Alajos
Kiss v Hungary.®* In this case the applicant
had been diagnosed as having “manic de-
pression” (and was therefore considered to
“suffer from a mental disability”) and had for
that reason been placed under partial guard-
ianship. Whilst acknowledging that states
should enjoy a wide margin of appreciation
in relation to determining whether restric-
tions on voting can be justified, the Court
considered that an absolute bar, irrespective
of the person’s “actual faculties” was not ac-
ceptable. The Court held unanimously that
such an absolute ban violated the right to
free elections of Article 3 of Protocol 1 ECHR.
The Court observed that:

“[Tf a restriction on fundamental
rights applies to a particularly vulnerable
group in society, who have suffered consid-



erable discrimination in the past, such as the
mentally disabled, then the State’s margin of
appreciation is substantially narrower and it
must have very weighty reasons for the dis-
crimination in question.”?®

Institutionalisation as Discrimination

The comments by the ECtHR in Alajos Kiss
are pertinent to the practice of institutional-
ising people with disabilities. Arguably, the
ECtHR’s view that consideration needs to
be given to the history of prejudice and dis-
crimination towards a group of people and
the requirement in such cases for states to
“have very weighty reasons for the restric-
tions in question” could be applied to situ-
ations where governments have decided to
use available resources (such as Structural
Funds) to maintain institutional care for
people with disabilities, rather than develop
community-based alternatives.

As discussed above, when considering rights
under the ECHR, placement in an institution
leads to substantial restrictions of a person’s
rights and freedoms. Further support for
identifying institutionalisation in itself as a
serious infringement of a person’s rights is
found in Article 19 CRPD. While it does not
prohibit “institutions” per se, the range and
manner of support expected under Article 19
is in direct contrast to the culture and envi-
ronment found in institutions. Irrespective of
the living conditions in institutions, if people
with disabilities are excluded from the rest of
society and prevented from participating in
community life, this conflicts with Article 19.

The principle of non-discrimination is also
highly significant. Article 19 of the CRPD
requires that States Parties recognise “the
equal right of all persons with disabilities to
live in the community, with choices equal to
others” [emphasis added]. This links to Arti-

cle 5 (Equality and non-discrimination) and
also Article 4 which requires “the full realiza-
tion” of the CRPD’s rights and freedoms “for
all persons with disabilities without discrim-
ination of any kind on the basis of disability”.

A decision by the United States Supreme
Court is also worthy of note. Olmstead v LC
(1999)%* concerned the State of Georgia’s
funding arrangements that favoured insti-
tutional placements, rather than communi-
ty-based independent living. The Supreme
Court held that the arrangements in ques-
tion contravened the Americans with Dis-
abilities Act (1990) that includes the pro-
hibition of discrimination in the provision
of public services. The Court found that the
complainants had the right to receive care
in the most integrated setting appropriate
and that their unnecessary institutionalisa-
tion was discriminatory.?®

As Gerard Quinn and Suzanne Doyle note,
although limiting its finding to situations
where “the placement could be reasonably
accommodated by the State, taking into ac-
count the resources available to the State and
the needs of others with mental disabilities,”
the thrust of the Supreme Court’s decision
that unjustified institutionalisation amount-
ed to discrimination is of great significance.’®
It draws attention to the consequences of
states’ failure to provide appropriate care
and support to people with disabilities and
provides a mechanism for challenging this.
The Supreme Court pointed to the negative
impact of institutional care:

“Institutional placement of persons
who can handle and benefit from community
settings perpetuates unwarranted assump-
tions that persons so isolated are incapable
or unworthy of participating in community
life (...) confinement in an institution severe-
ly diminishes the everyday life activities of
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individuals, including family relations, social
contacts, work options, economic indepen-
dence, educational advancement, and cul-
tural enrichment.”

In a more recent case, a district court held
that the New York State discriminated
against people with mental illness by placing
them in “Adult Homes” which had all the hall-
marks of institutional care and were not “the
most integrated settings appropriate to their
needs” as “virtually all” of them “could be ap-
propriately served in supported settings”.”’

As yet this issue has not been addressed by
the Strasbourg Court. As we note above, it
was raised in the Stanev proceedings by the
Intervener,”® but the Court declined to in-
vestigate it (having found violations of Ar-
ticles 3 and 5). It is, however, inevitable that
sooner or later the ECtHR will be called upon
to address directly the nature and extent of
the “community living” obligation inherent
within Article 8.%

Indirect Discrimination

Two common reasons for the institution-
alisation of disabled people in CEE are the
lack of community-based alternatives, and
that in many parts of this region, the legal
and financial systems are barriers to the de-
velopment of services that are outside the
institutional system. These factors raise the
question of whether the institutionalisation
of people with disabilities amounts to indi-
rect discrimination by the state, particularly
in circumstances where Structural Funds
are available. Indirect discrimination occurs
when an apparently neutral criterion “has
the effect that members of a group protected
by non-discrimination are disadvantaged
compared to members of another group, and
no objective justification (...) can be shown to
exist to the applied criterion”.*?°
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The issue of concern is that a member state
invests Structural Funds in renovating exist-
ing institutions and/or building new institu-
tions rather than implementing a strategy
for the development of community based
services and ultimate closure of institutions.
The impact of this policy, which may have no
express intention of doing so, is that those
already living in institutions are unlikely to
be able to leave while others who are born
with, or develop, disabilities are likely to be
placed in institutions. In both cases the rea-
son for institutionalisation is because there
is insufficient community-based care and
support available to the people with disabili-
ties and their families. As discussed above,
the consequences of institutionalisation may
in some cases lead to severe human rights
abuses, but in any event represents a serious
infringement on individuals’ right to private
and family life. Accordingly, the state’s deci-
sion to use Structural Funds in this manner
has an adverse and disproportionate impact
on disabled people (the placement in an in-
stitution constituting a severe restriction on
their rights and freedoms which other non-
disabled citizens do not face).

Such a situation is analogous to the circum-
stances considered by the ECtHR in DH v
Czech Republic, which concerned the place-
ment of children of Roma origin in special
schools for children with learning disabili-
ties. In that case, the ECtHR confirmed that
the concept of indirect discrimination was
covered by Article 14 of the ECHR.!*! Clearly
an important issue will be whether those
seeking to pursue a claim of indirect dis-
crimination can demonstrate a difference
in treatment (which would then shift the
burden of proof to the government to show
that the treatment was justified). Given the
paucity of data held by governments in CEE
on the situation of people with disabilities, %2
and the difficulty in getting information on



the use of Structural Funds,'® this is likely to
require independent research, for example
to show the numbers of people with disabili-
ties in institutions compared to the general
population, those people with disabilities liv-
ing in the community and of the latter, those
receiving care and support other than from
their families. In DH v Czech Republic the EC-
tHR was willing to accept the statistical evi-
dence submitted by the applicants. Further-
more, the Court recognised that the quality
of evidence required would depend on the
circumstance of the case: that proof “might
follow from the co-existence of sufficiently
strong clear and concordant inferences or
of similar unrebutted presumptions of fact”.
It also noted that “where the events in issue
lie wholly or in large part, within exclusive
knowledge of the authorities, the burden
of proof may be regarded as resting on the
authorities to provide a satisfactory and con-
vincing explanation”.t%*

In relation to the justification for any proven
differential treatment, states might argue
that the renovation work was required to
rectify the squalid living conditions in the in-
stitutions. It is arguable whether such work
falls within the remit of Structural Funds, un-
less it forms part of a corresponding plan to
develop community based services as alter-
natives to institutional care.’®> In any event,
while a member state might be able to point
to historic reasons for the institutionalisa-
tion of people with disabilities, such a po-
sition is difficult to sustain if the member
state chooses to use the additional resources
provided through Structural Funds to main-
tain a system which is recognised as being
an outmoded form of care and places severe
restrictions on the rights of people with dis-
abilities. States would need to explain why
they are taking such action rather than de-
veloping an alternative system of community
based services that do not lead to such re-

strictions, when the transition to community
based care forms part of EU disability policy.
This argument is strengthened by:

* The widespread ratification of the CRPD,
containing as it does an explicit obligation
(in Article 19) to develop community-based
alternatives;

= The ECtHR's comments on discrimina-
tion generally, and in relation to disability
discrimination in particular, and its strong
statements on the need to take action to pro-
tect the rights of people with disabilities;

= Considering the impact of an EU member
state having access to Structural Funds, par-
ticularly when the regulations require that
this (substantial) additional funding is in-
vested to prevent and combat discrimination.

Denial of Reasonable Accommodation

That denial of reasonable accommodation
amounts to discrimination under the CRPD
is “crystal clear”.!°¢ Reasonable accommoda-
tion is defined in the CRPD (Article 2) as:

“[N]ecessary and appropriate modifi-
cations and adjustments not imposing a dis-
proportionate or undue burden, where need-
ed in a particular case, to ensure to persons
with disabilities the enjoyment or exercise
on an equal basis with others of all human
rights and fundamental freedoms”.

This means that states parties must take
all appropriate reasonable accommodation
steps to promote equality in the enjoyment
and exercise by persons with disabilities in
all human rights in a wide array of areas that
go beyond employment and occupation and
include education, health and the provision
of goods and services.!”’

With the availability of additional funds
it can be argued that investing Structural

109

The Equal Rights Review, Vol. Nine (2012)



110

Funds in institutions rather than developing
community-based alternatives, amounts to
a denial of reasonable accommodation. This
conclusion springs from an appreciation
of (a) the duty under the CRPD to promote
equality and eliminate discrimination (see
Article 5(3)); and (b) the definition of dis-
ability discrimination, which includes the
denial of reasonable accommodation. It fol-
lows that a member state would be required
to provide clear reasons why it decided to
invest in maintaining the institutional sys-
tem rather than developing community-
based alternatives. Force is added to this
analysis by an awareness of the obligations
on member states and the European Com-
mission to use Structural Funds to promote
social inclusion (Article 3 of the General
regulations) and improve quality of life (Ar-
ticle 4 of the ERDF regulations).

The CRPD requires states parties to take ac-
tion to provide “reasonable accommodation”
when a “necessary and appropriate modifi-
cation and adjustment not imposing a dis-
proportionate or undue burden” is needed
“to ensure to persons with disabilities the
enjoyment or exercise on an equal basis with
others of all human rights and fundamen-
tal freedoms”. In HM v Sweden,'°® the CRPD
Committee found that the refusal to grant
building permission for the construction of a
hydrotherapy pool (considered to be an es-
sential and effective means of meeting the
complainant’s health care needs) amounted
to a denial of reasonable accommodation.
The Committee considered that such permis-
sion could have been given and would not
have imposed a “disproportionate or undue
burden” on the state party.

As discussed above, the ECtHR has set limits
on the extent to which Article 8 might place
obligations on states, particularly where
there may be cost implications.!®® There are,
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however, grounds for arguing that in the light
of the CRPD the ECtHR might scrutinise the
impact of the institutionalisation of people
with disabilities more closely. In addition,
there are at least three reasons why, in the
context of Structural Funds, the ECtHR may
take a less cautious approach:

= Structural Funds are additional external
funds, not domestic and limited state re-
sources;

= Where a person with disabilities has
been institutionalised purely as a conse-
quence of having no suitable services in the
community, this has a direct and immediate
impact upon that person’s life (interfering as
it must with their “right to personal develop-
ment and their relations with other human
beings and the outside world”!*?); and

= Even where the margin of appreciation is
wide, it is for the Court to determine whether
a person’s ECHR rights have been curtailed:

“[T]o such an extent as to impair
their very essence and deprive them of their
effectiveness; that they are imposed in pur-
suit of a legitimate aim; and that the means
employed are not disproportionate”.!!!

In such circumstances, the ECtHR might well
consider it necessary to examine the reasons
why a state has not taken reasonable steps to
establish community-based alternatives to
institutions, especially when it had available
funds to do so!2 and in light of the following:

= The general consensus on the need to
move from institutional care to a system of
community-based services;!!?

= The international recognition of the
need to protect the rights of people with dis-
abilities, as reflected in the adoption of the
CRPD** which includes the right to commu-
nity living as articulated in Article 19 (and all
EU member states have recognised the rights



set out in the CRPD, having signed, if not rati-
fied it); and

= The state has access to funds that would
enable it to shift its model of care to commu-
nity-based services.

Conclusion

In its Press Release following the EU’s ratifi-
cation of the CRPD,!'* the Commission Vice-
President Viviane Reding referred to the EU’s
commitment to implement “concrete mea-
sures with a concrete timeline”. In doing so,
she specifically cited the EU disability strat-
egy,'*® which had identified eight main areas
for action, the second of which concerned
the use of Structural Funds to support the
development of community-based services
to promote the transition from institutional
to community-based care.

However, the current misuse of Structural
Funds frustrates their enormous poten-
tial to be a positive force in the transition
from institutional to community-based
care for disabled people. This misuse is
something that the Commission can and
legally must now tackle. As a case study, it
also presents a paradigm example of how
the CRPD, for all its “soft” soubriquets, can
become a powerful vehicle that delivers
practical change.

As we have discussed in this paper, over
the last two decades several strands of
European Law have been identified which
bear upon the inappropriate institutionali-
sation of disabled people. These strongly
suggest that such action: constitutes un-
lawful discrimination; violates the private
and family rights of disabled people to
“community living”; and engages the posi-
tive obligation on states to promote inde-
pendent, non-institutional living opportu-
nities for disabled people.

Itis arguable that in the last decade a consen-
sus has developed as to the validity of these
legal principles, and the challenge is now to
establish their justiciability: what substance
should they be accorded when confronted
by the “resource” argument? Rights and
principles they may well be but (save in the
most stark of circumstances) are they capa-
ble of being more - more than aspirational
“wouldn’t it be nice” rights?

As this paper demonstrates, in relation to
the use of EU Structural Funds, there are two
broad grounds for believing that these rights
will become hard and justiciable. Firstly, the
widespread ratification of the CRPD will
act both as a powerful catalyst crystallising
these disparate principles as well as provid-
ing a unifying philosophical basis for their
use: ECHR jurisprudence, EU Law (including
the Charter of Fundamental Rights) and the
established principles of non-discrimination
law in combination creating a powerful de-
fault position for any legal disputation con-
cerning these issues.

Secondly, in relation to the use of Structural
Funds, the resource argument must be a very
weak one. The proper application of such
funds is not one that is part of the “deference”
debate - in the sense that it is not concerned
with decisions by elected governments over
the use of their scarce state resources. On the
contrary, the question is about how the EU
distributes what are in effect grants - “new”
money, to which conditions are (indeed
“must be”) attached - made by an awarding
body which has ratified the CRPD and is sub-
ject to EU and ECHR law and made to states
that have (at the very least) signed the CRPD
and are subject to the self-same laws.

The motives underlying a nation state’s ratifi-
cation of an international human rights trea-
ty, are often open to conjecture - and specu-
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lation over the reasons for the EU’s “confir-
mation” of the CRPD is no less legitimate.
Was this symbolic, rhetorical, synthetic - a
grand gesture to a distant set of aspirational
principles - a deed full of sound and glory,
but signifying precious little of substance?

Whatever the motivation and however “soft”
the CRPD may appear to be, it is difficult to en-

visage a more tangible, “concrete” example of
how it will bind the EU and its member states,
than the issue analysed in this article. Indeed,
it could be said that the way the Commission
responds to the challenges concerning the
award of Structural Funds - whether these
funds promote or undermine the right to com-
munity living - will be the litmus test, by which
we measure its commitment to the CRPD.
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