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I. Introduction

The gender pay gap in the UK is one of the 
highest in Europe. Women are consistently 
paid lower salaries than men and are less 
likely to be appointed to high level and high 
profile positions.2 These statistics exist in 
contrast to the higher levels of enrolment 
by women than men in higher education.3 
Therefore, at some stage between the com-
pletion of education and the height of wom-
en’s careers, it appears that there is some 
form of systemic discrimination at play. At 
the same time, men are disproportionately 
over-represented in higher management po-
sitions and are less likely to be the primary 
carers of children.4 It is the thesis of this arti-
cle that both men and women are subject to 
systemic discrimination in these regards and 
that this discrimination is exacerbated by the 
system of maternity and paternity benefits 
currently in operation. 

In this article, I will first contextualise the 
issue by outlining the international and Eu-
ropean standards in relation to parental 
rights in Part II. In Part III, I will then outline 
the current position in UK law, identifying 
the differences in the treatment of men and 
women with regard to parental leave and 
pay.5 In parts IV and V, by reference to the 
Declaration of Principles on Equality 2008 
(Principles on Equality),6 I will argue that pa-
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rental leave provisions in the UK constitute 
direct discrimination against both men and 
women, which is incompatible with inter-
national, European and domestic standards. 
Further, I will demonstrate how this has con-
tributed to the perpetuation of gender ste-
reotypes in the UK.

II. International and European Standards 
for Parental Leave

Maternity rights, and specifically the right 
to a period of leave from employment be-
fore and after childbirth, are mentioned in 
numerous international treaties. They were 
first mentioned in 1966 in Article 10(2) of 
the International Covenant on Economic, 
Social and Cultural Rights (ICESCR), which 
states that “special protection should be ac-
corded to mothers (…) and working mothers 
should be accorded paid leave or leave with 
adequate social benefits”.7 Subsequently, the 
Convention on the Elimination of all forms 
of Discrimination Against Women 1979 (CE-
DAW) in Article 11(2)(b) obliged states to in-
troduce maternity leave, including the right 
to return to work “without loss of former 
employment, seniority or social allowanc-
es.”8 Additionally, Article 3 of International 
Labour Organisation Convention No. 156, 
adopted in 1981, provides that:



The Equal Rights Review, Vol. Nine  (2012)

53

“Member [States] shall make it an 
aim of national policy to enable persons with 
family responsibilities who are engaged (…) 
in employment to exercise their right to do 
so without being subject to discrimination.”9

Maternity rights relating to employment are 
also enshrined in a number of regional Eu-
ropean texts. The original European Social 
Charter, adopted in 1991, provides in Article 
8 that member states must:

 “[F]rom public funds [provide] for 
women to take leave before and after child-
birth up to a total of at least 12 weeks [and] 
to consider it as unlawful for an employer to 
give a women notice of dismissal during her 
absence on maternity leave”.10 

Additionally, European Parliamentary As-
sembly Recommendation No. R (96) 5 on 
reconciling work and family life provides 
that:

 “[W]omen should be entitled to le-
gal protection in the event of pregnancy, and, 
in particular, an adequate period of mater-
nity leave, adequate pay or allowance during 
this period and job protection.”11

It is clear that there is a trend in both the 
international and European texts to include 
provisions encouraging states to implement 
laws to enable women to continue their em-
ployment following becoming mothers. The 
intention of these provisions has clearly been 
to ensure that women are not discriminated 
against due to their unique ability to bear 
children,12 by creating obligations on states 
to take this fact into account in formulating 
social policies. However, by focussing solely 
on the role of women in relation to parent-
hood, men’s role in this sphere has been un-
dermined and unaccounted for. Accordingly, 
whilst these instruments promote protec-

tion for mothers, equal protection for men as 
fathers is overlooked.

Earlier treaties made only passing reference 
to the equal sharing of parental roles. For ex-
ample, the preamble of CEDAW states:

“Bearing in mind (…) the social sig-
nificance of maternity and the role of both 
parents in the family and in the upbringing 
of children (…) the role of women in procrea-
tion should not be a basis for discrimination 
but that the upbringing of children requires 
a sharing of responsibility between men and 
women and society as a whole.”13

Despite recognising the necessity of shared 
responsibility, the Convention is dedicated 
to the rights of women and makes no pro-
vision for rights to paternity benefits. Fur-
thermore, Article 4(1) of CEDAW specifical-
ly provides for “special measures aimed at 
accelerating de facto equality between men 
and women”, which will not be considered 
to be discriminatory.14 However, “special 
measures” is not defined within the text and 
accordingly, is left to be interpreted by na-
tional governments in the implementation 
of CEDAW as domestic policies. Due to the 
obvious impact of the physical act of child-
birth on women it is clear that some “special 
measures” specifically for women are neces-
sary to achieve equality, for example a short 
period of leave from employment to recover 
from the physical trauma of labour. 

The UK’s provisions for women arguably go 
beyond what is required by way of “special 
measures” under Article 4(1) of CEDAW. The 
UK’s maternity provisions provide women 
with an extended period of leave which ar-
guably goes far beyond what is required to 
recover from the physical effects of child-
birth, and is intended also to enable her 
to care for the child in its early years. This 
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provision is based on an out-dated notion 
that the mother is the only parent properly 
able to fulfil the primary care role and has 
resulted in women being effectively forced 
into the primary care role, as only the moth-
er, and not the father, of a child is entitled to 
take an extended period of leave. 

However, the notion of shared parental rights 
has been increasingly recognised on the in-
ternational scene. The Revised European So-
cial Charter adopted in 1996 (not yet ratified 
by the UK) imposes a further obligation to 
provide for parental leave for either parent, 
although the terms are not as prescriptive as 
for maternity leave. States are obliged to:

 “[P]rovide a possibility for either par-
ent to obtain, during a period after maternity 
leave, parental leave to take care of a child, the 
duration and conditions of which should be 
determined by national legislation”.15 

Additionally, in 2002, European Parliamen-
tary Assembly Resolution 1274 stated that:

“Parental leave was first introduced 
in Europe (…) as a key element of social and 
employment policies for women in work (…) 
[it] has since been adapted to meet the needs 
not only of women but also of men who wish 
to balance work and family life (…) The issue 
of parental leave is closely linked to that of 
the role of men in family life, since it permits 
a genuine partnership in the sharing of re-
sponsibilities between women and men in 
both the private and public sphere.”16

Furthermore, in General Comment No. 20, 
adopted in 2009, the Committee on Economic, 
Social and Cultural Rights (CESCR) stated that:

 “[D]ifferential treatment based on 
prohibited grounds will be viewed as dis-
criminatory unless the justification for dif-

ferentiation is reasonable and objective (…) 
Refusal to grant paternity leave may also 
amount to discrimination against men.”17

Accordingly, it appears that a trend is emerg-
ing which more explicitly recognises the 
rights of men as fathers and promotes poli-
cies which genuinely encourage the sharing 
of parental responsibilities.

III. Parental Leave in the UK

Rights to parental leave in the UK are a rela-
tively recent phenomenon. The notion of 
“maternity leave”, as it is currently under-
stood, was not introduced until 197518 and 
a very limited right for up to two weeks pa-
ternity leave has only been available since 
2002,19 with some improvements imple-
mented in 2010.20 This changing landscape 
of parental rights arguably reflects the trans-
formation of societal attitudes towards men 
and women’s roles, both at home and in the 
workplace, during this period. However, this 
article argues that the resulting framework 
of rights does not enable an equitable divi-
sion of parental roles. 

Maternity

Maternity rights were first introduced in 
the UK under the Social Security Act 1973. 
This Act provided for a “Maternity Allow-
ance” to be paid at a statutory rate for an 18 
week period commencing up to 11 weeks 
prior to the expected date of birth.21 This 
legislation did not confer any right of return 
to work following a period of absence to 
give birth and care for the child. The right 
to a period of absence from, and return to, 
work was not introduced until 1975 under 
the Employment Protection Act which pro-
vided for up to 29 weeks of leave for each 
pregnancy and the right to return to work 
with the original employer:
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 “[I]n the job in which she was em-
ployed under the original contract of em-
ployment and on terms and conditions not 
less favourable than those which would 
have been applicable to her if she had not 
been so absent”.22 

In essence, this provision attempts to en-
sure that, upon return to work, women 
are in the same position they would have 
been in had they not been absent. How-
ever, the extent to which this is possible in 
practice is questionable. Extended absenc-
es may lead to out-dated skills and mean 
that women lag behind their male peers in 
terms of years of experience.23

These rights to maternity leave and allow-
ances have been consistently improved 
upon since their inception to enable women 
to more effectively balance their role as a 
parent with their career. However, they ap-
pear to be premised on the expectation that 
women should be solely responsible for 
child care and have failed to challenge this 
underlying assumption. 

At present all women are entitled to up to 
52 weeks of leave for each pregnancy in 
addition to the subsequent right to return 
to work, as originally conferred in the Em-
ployment Protection Act 1975.24 This right 
to maternity leave is available regardless of 
the length of time a woman has been em-
ployed by her present employer.25 Women 
may also be entitled to statutory maternity 
pay (SMP), if they have been employed for 
at least 26 weeks by the end of the 15th 
week prior to the expected due date. Under 
SMP, the initial six weeks are paid at 90% 
of the individual’s average gross weekly 
earnings, the next 33 weeks are paid at the 
statutory rates of £135.45 (or 90% of the 
salary, whichever is lower), and the final 
13 weeks are unpaid.26

Paternity

Paternity leave and pay in the UK were not in-
troduced until much later than the equivalent 
maternity provisions. In 2003 the Paternity 
and Adoption Leave Regulations 2002 and the 
Statutory Paternity Pay and Statutory Adop-
tion Pay (General) Regulations 2002 came 
into force, conferring on fathers for the first 
time the right to take a limited period of leave 
from their employment specifically for the 
purpose of spending time with and caring for 
their child. Under these regulations, fathers 
are entitled to one or two consecutive weeks 
of paternity leave for each pregnancy.27 In line 
with the maternity leave and pay provisions, 
the right to paternity pay was also available 
where the individual had been employed for 
at least 26 weeks by the end of the 15th week 
prior to the expected due date.28

In 2010 the Additional Paternity Leave Regu-
lations and Additional Statutory Paternity Pay 
(General) Regulations were passed, introduc-
ing more extensive rights for fathers to take 
leave and return to work following the birth of 
their child. These regulations entitle fathers of 
children born on or after 3 April 2011, the op-
portunity to take up to 26 weeks of paternity 
leave, in addition to the two weeks already 
provided, for each child.29 Men are entitled to 
this Additional Paternity Leave (APL) if they 
have been employed for at least 26 weeks by 
the 15th week prior to the expected due date 
and the child’s mother was entitled to SMP 
or SML and the child’s mother has already 
returned to work.30 During this time, men are 
entitled to Additional Paternity Pay (APP) 
which is payable at the same rate as SMP, but 
is only payable during the period that the 
mother would have been entitled to SMP, had 
she not returned to work.31

APL and APP provisions have vastly im-
proved the situation for fathers wishing to 
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take time off to care for their children, pro-
viding them with a degree of job protection 
if they wish to take time off after the birth of 
a child and also providing limited financial 
support to enable them to do so. 

Parental Leave

In addition to the maternity and paternity 
leave and pay available in the UK, there is 
also a period of 13 weeks unpaid parental 
leave that can be taken by each parent for 
each child.32 The leave can be taken at any 
point until the child is five years old and is 
not transferable between parents.33 In order 
to be eligible the parent must have been em-
ployed for at least a year.34 

Differential Treatment

It is important to highlight both the overt 
differences in the current provisions for 
maternity and paternity leave, in addition 
to the less apparent practical implications 
of these policies. Whilst these provisions do 
allow for sharing of parental responsibili-
ties on a much greater scale than was pos-
sible prior to the new regulations, they do 
not do so on an equal basis and therefore, 
arguably do not go far enough in challeng-
ing traditional gender stereotypes.

The first and most obvious differentiation 
of treatment between men and women un-
der these provisions relates to the periods 
of leave entitlement. Mothers are entitled 
to up to 52 weeks of leave for each preg-
nancy, whereas fathers are only entitled to 
a maximum of 26 weeks leave. Secondly, 
for women the right to maternity leave be-
comes available solely upon the basis of be-
coming a mother. In contrast, men are only 
entitled to paternity leave once they have 
been employed by their current employer 
for a certain period of time, a restriction 

which only applies for women in relation 
to SMP and not leave. 

The final distinction is that a man’s entitle-
ment to APL and APP is tied to the rights of 
the woman and how she chooses to exercise 
them. In order for a man to be entitled to APL 
or APP, the mother of the relevant child must 
have been entitled to maternity leave or pay 
and she must have already returned to work. 
Accordingly, the APL and APP provisions 
essentially operate as an exchange system 
whereby the mother is entitled to leave and 
she may, if she so wishes, allow the child’s fa-
ther to take up to half of her leave and pay. 
In practice this results in the position that if 
the mother of the child is not employed or is 
employed but wants to take her full leave en-
titlement, then the father will have no right 
to take leave. On the contrary, a woman’s en-
titlement to maternity leave and pay stands 
alone and exists regardless of the position of 
the father. 

Accordingly, the law currently creates an or-
dered system of parental leave, which affords 
more generous parental rights to women 
than to men, implying a policy that recog-
nises the role predominantly of mothers in 
chilcare and only secondarily of fathers.

IV. Discrimination

As discussed above, the UK provisions for 
maternity and paternity benefits clearly 
constitute differential treatment. Not all 
differential treatment of men and women 
amounts to unlawful discrimination and the 
definition of unlawful discrimination varies 
both across international instruments and 
domestic laws. This article relies upon the 
Declaration of Principles on Equality to de-
fine discrimination and argues that the UK’s 
statutory provisions amount to illegitimate 
discrimination on this basis. 



The Equal Rights Review, Vol. Nine  (2012)

57

The Declaration defines discrimination as in-
cluding the following:

“Direct discrimination occurs when 
for a reason related to one or more prohib-
ited grounds a person or group of persons is 
treated less favourably than another (…) in a 
comparable situation.

(…)

Indirect discrimination occurs when a 
provision, criterion or practice would put 
persons having a status or a characteris-
tic associated with one or more prohib-
ited grounds at a particular disadvantage 
compared with other persons, unless that 
provision, criterion or practice is objec-
tively justified by a legitimate aim, and the 
means of achieving that aim are appropri-
ate and necessary.”35 

Discrimination on the grounds of “sex” is 
one of the prohibited grounds under the 
Declaration of Principles on Equality.36 Ac-
cordingly, the definition of discrimination 
has the effect that, if men and women are 
regarded as being in a “comparable situa-
tion” in relation to becoming parents, any 
differential treatment in relation to parental 
provisions is direct sex discrimination. 

Historically, maternity leave provisions have 
not been considered to be directly discrimi-
natory. Prior to maternity leave’s introduc-
tion there existed an expectation that wom-
en would leave their employment in order 
to give birth to and care for a child. Ceasing 
employment served the dual purpose of 
enabling the mother time to recover from 
the physical act of labour and of providing 
a full-time primary carer for the child dur-
ing the early period of its life. Therefore, the 
introduction of maternity leave in 1975 had 
the positive impact of providing, for the first 

time, the opportunity for women with chil-
dren to continue in their careers.

Although it is obvious that this leave has al-
ways constituted a difference in treatment 
between men and women, in 1975 it was 
more likely to have been viewed by society 
as a justified difference in treatment or a 
form of necessary positive discrimination or 
affirmative action to correct for the disad-
vantage that women suffer in their careers 
as a result of being the physical bearers of 
children. Accordingly, as only women were 
considered capable of being primary carers 
in the early years of their child’s life, men 
and women would not have been regarded 
as in a “comparable situation” in relation to 
becoming parents. 

Based on this view of parenting and the 
linking of leave to the physical act of child 
bearing, the provision of parental leave 
only for women could constitute a “practice 
[that] would put persons having a status or 
a characteristic associated with one or more 
prohibited grounds at a particular disad-
vantage compared with other persons” but 
that was nonetheless “objectively justified 
by a legitimate aim”.37 That is, the leave put 
men in employment who had recently fa-
thered a child at a disadvantage in compari-
son with women in employment who had 
just had a child as they were not entitled to 
the same period of leave. However, the argu-
ment would follow that this was objectively 
justified by the legitimate aim of allowing 
the only appropriate carer of the child time 
away from her job to care for the child with-
out ending her career.

Traditional gender stereotypes promoting 
the perception that women are the most ap-
propriate primary carers of children were ex-
tremely influential in British society in 1975 
and remain so today. The current maternity 
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and paternity provisions, whilst constitut-
ing an improvement, continue to be based 
on this out-dated attitude to parental roles. 
A matter of particular concern is that the 
Equality Act 2010, the UK’s primary piece of 
anti-discrimination legislation, specifically 
carves the maternity leave and pay provi-
sions out of its provisions on discrimination, 
so the leave and pay provisions remain law-
ful under UK equality  law.38 

It is submitted that this carve out by the 
Equality Act is incorrect, and is not in line 
with modern attitudes to parental roles. 
The definition in the Declaration of Prin-
ciples on Equality constitutes the embodi-
ment of what the law should be in this 
area and the absence of such a carve out 
in the Principles is in line with a change in 
social attitudes. 

Over the last 40 years there has been a trans-
formation of social attitudes across Europe to 
these types of gender stereotypes regarding 
raising children. This is not only evidenced 
by the provision of parental leave on an 
equal basis in a number of European coun-
tries, but also by judgments from both the 
European Court of Human Rights (ECtHR) 
and the Court of Justice of the European Un-
ion (CJEU), as discussed below. 

Following this change in perception of the 
purpose of parental leave from being inher-
ently linked to the physical act of child bear-
ing, in which women are uniquely capable, 
to being more closely entwined with the role 
of caring for the child, in which both parents 
are equally capable and should be equally 
entitled, it is submitted that differences in 
the parental leave afforded to men and wom-
en can no longer be justified as necessary 
affirmative action for women. As men and 
women are in a “comparable situation” as 
regards becoming parents, any differences in 

leave entitlement should be viewed as direct 
discrimination on the basis of gender.

Following this analysis, it becomes clear that 
the current provisions in the UK for mater-
nity and paternity leave, as described above, 
directly discriminate against men in relation 
to their family life by denying them the op-
portunity to spend equal amounts of time as 
their partner with their children. 

Unintended Consequences

As a result of this direct positive discrimi-
nation in favour of women regarding their 
role as a mother, they have also suffered a 
distinct disadvantage. As previously only 
women have been entitled to extended peri-
ods of parental leave, and are still entitled to 
a longer period of leave under less stringent 
criteria, they have effectively been forced 
to take up to a year away from employment 
for each pregnancy. Although women are 
not required to utilise the full year of their 
maternity leave allowance, until 2011 leave 
was not transferable and therefore if it was 
not used it would be forfeited. Therefore, as 
the majority of parents consider it benefi-
cial for at least one parent to stay at home 
with the child, taking an extended period of 
leave from work has been the only practical 
option for many mothers.

Accordingly, women have been subject to a 
detriment in the progression of their careers. 
It is commonly recognised that taking a year, or 
several years depending on the number of chil-
dren, away from employment will necessarily 
result in slower career progression and lower 
wages. This was explicitly acknowledged by 
the UK Commission for Employment and Skills 
in 2006 when it stated in a report that:

“It has long been known that taking 
time out of the labour market to have chil-
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dren is one of the main reasons that women 
earn less than men. It reduces the years of 
work experience that a woman builds up, 
and therefore reduces one of the factors val-
ued through pay by employers. After an ex-
tended period out of work women may face 
many barriers to returning, such as low con-
fidence and outdated skills. Even after a rela-
tively short period away from work it can be 
difficult for women to return to or find jobs 
that match their skills, particularly if they 
want to work more locally or part time.”39

Accordingly, forcing women to be primary 
carers necessarily denies them the opportu-
nity to achieve their career goals in the same 
way as is open to men, on the basis of out-
dated attitudes to parenting.

In 2007, the UK submitted a report to the 
Committee on the Elimination of Discrimina-
tion against Women. In its concluding obser-
vations the Committee stated:

“The Committee continues to be 
concerned (…) about the persistence of oc-
cupational segregation between women 
and men in the labour market and the con-
tinuing pay gap, one of the highest in Europe 
(…) The  Committee also recommends that 
the State party continue its efforts to assist 
women and men to reconcile family and pro-
fessional responsibilities and for its promo-
tion of equal sharing of domestic and fam-
ily tasks (…) The Committee further recom-
mends that the State party encourage men to 
share responsibility for childcare, including 
through awareness-raising activities and by 
taking parental leave.”40

Despite growing consensus amongst European 
states on shared parenting and the move away 
from traditional gender roles in this sphere, it 
is clear that the UK provisions continue to dis-
advantage mothers in their careers. 

Whilst provisions governing parental leave 
in the UK have been consistently improved 
upon since their inception, it is submitted 
that these developments have focused too 
strongly on fixing immediate problems as op-
posed to creating an equitable distribution of 
parental benefits between men and women. 
The original provisions were introduced to 
correct the immediate ill of women being 
required to cease their employment upon 
becoming a mother, a laudable aim. However, 
the effects of this provision have in fact had 
pernicious consequences for both men and 
women. In such circumstances a unified ap-
proach to equality which devised policies on 
the basis of the equal treatment of mothers 
and fathers, as opposed to present societal 
attitudes, would have resulted in a fairer sys-
tem of parental leave. 

Even the recent review and consolidation of 
UK anti-discrimination laws into the Equal-
ity Act 2010 has not addressed this issue, 
but rather has explicitly excluded maternity 
provisions from the scope of the definition of 
discrimination. However, as discussed below, 
recent developments in European law may 
have significant consequences for the UK leg-
islation in this sphere and raise questions as 
to its compatibility with European standards. 

V. Challenging the Law

Whilst the Declaration of Principles on 
Equality is not currently enforceable before 
a court, there are a number of legal mecha-
nisms by which the current UK parental 
leave provisions may be challenged. In recent 
years, various preferential provisions for fe-
male employees who are mothers have been 
challenged on the grounds of sex discrimina-
tion before regional courts in Europe. 

In Joseph Griesmar v Ministre de L’Economie 
des Finances et de l’Industrie, Ministre de la 
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Fonction publique, de la Réforme de l’Etat et 
de le Démocratisation,41 the Court of Justice 
of the European Union (CJEU) addressed the 
issue of the differential allocation of service 
credits to male and female Civil Servants, 
which were allocated to female employees 
according to how many children they had 
and used in conjunction with the length of 
service to determine pension entitlements. 
The CJEU established that:

 “[T]he national legislature used a 
single criterion for granting the credit (…) 
namely that relating to the bringing-up of the 
children and (…) it simply took it for granted 
that they were brought up at the home of 
their mother”.42 

It further found that:

 “[T]he situations of a male civil 
servant and a female civil servant may be 
comparable as regard the bringing-up of 
children. In particular, the fact that female 
civil servants are more affected by the occu-
pational disadvantages entailed in bringing 
up children, because this is a task generally 
carried out by women, does not prevent their 
situation from being comparable to that of a 
male civil servant who has assumed the task 
of bringing up his children and has thereby 
been exposed to the same career-related dis-
advantages.”43

Accordingly, the provisions related to service 
credits were found to constitute “a difference 
in treatment on grounds of sex: in regard to 
male civil servants who have in fact assumed 
the task of bringing up their children”.44

Then, in the 2010 preliminary ruling in Roca 
Álvarez v Sesa Start España ETT,45 the CJEU 
ruled that the denial of “breast-feeding leave” 
– a 30 minute reduction in the working day 
available only to mothers for the purpose 

of feeding their unweaned child – to male 
employees who had become fathers where 
the mother was not also an employee, was a 
breach of the European Equal Treatment Di-
rective.46 Article 2 of the Directive states that:

“1.      For the purposes of the fol-
lowing provisions, the principle of equal 
treatment shall mean that there shall be no 
discrimination whatsoever on grounds of sex 
either directly or indirectly by reference in 
particular to marital or family status. 

(…)

3.      This Directive shall be without preju-
dice to provisions concerning the protection 
of women, particularly as regards pregnancy 
and maternity.”

The CJEU found that “the positions of a male 
and a female worker, father and mother of 
a young child, are comparable with regard 
to their possible need to reduce their daily 
working time in order to look after their 
child” and therefore “the measure (…) estab-
lishes a difference on grounds of sex, within 
the meaning of Article 2(1)”.47 

The CJEU was therefore required to deter-
mine whether the “breast-feeding leave” was 
a provision “concerning the protection of 
women, particularly as regards pregnancy 
and maternity” falling within Article 2(3). It 
was held that:

“The leave has been detached from 
the biological fact of breastfeeding, so that it 
can be considered as time purely devoted to 
the child and as a measure which reconciles 
family life and work following maternity 
leave.”48 

Accordingly, the leave did not fall within the 
meaning of Article 2(3) and was discriminatory.



The Equal Rights Review, Vol. Nine  (2012)

61

Following these judgments, it appears that 
the current UK provisions are not compat-
ible with the European Equal Treatment Di-
rective. The UK system of maternity and pa-
ternity does not create a distinction between 
the period of leave for physical recovery of 
the mother and the time purely dedicated to 
caring for the child, nor does it provide for 
any period of the leave to be shared on an eq-
uitable basis.

Most recently, the European Court of Human 
Rights has considered differential treatment 
of male and female employees with regard 
to parental leave. Its judgment in Konstan-
tin Markin v Russia49 was handed down on 
22 March 2012 and addressed the issue of 
whether parental leave provisions in the 
Russian Military constituted sex discrimina-
tion. Mr Markin, a divorced member of the 
Russian Military, brought a case against the 
Russian government for denying him the op-
portunity to take the three years parental 
leave to care for his children, an opportunity 
which was available to all female personnel. 
The Military Court dismissed Mr Markin’s 
claim for parental leave as having “no basis 
in domestic law”, and declared that under the 
existing rules he was entitled to either three 
months parental leave or early termination 
of his military contract. On appeal the deci-
sion was upheld and it was stated that “male 
military personnel were not in any circum-
stances entitled to parental leave” under do-
mestic law.50

 
On further appeal, the Russian Constitu-
tional Court also dismissed the applicant’s 
case. Referring to the “special legal status” 
of the military, the Court held that by volun-
tarily joining the military the applicant had 
accepted a limitation on his civil rights and 
freedoms and therefore denial of parental 
leave was not incompatible with the right to 
equality enshrined in the Russian Constitu-

tion.51 The Court accepted the Russian Gov-
ernment’s argument that in granting paren-
tal leave only to women it had considered 
the “limited participation of women in mili-
tary service” and “the special role of women 
associated with motherhood”, and that if 
servicemen were entitled to parental leave 
this would “cause detriment to the public 
interests protected by law”.52

Mr Markin complained of this decision in 
the ECtHR alleging a breach of his Article 14 
right not to be discriminated against in con-
junction with his Article 8 right to respect for 
his private and family life. The first section 
of the ECtHR found in favour of Mr Markin, 
holding that there had been a difference of 
treatment because:

“[I]n contrast to maternity leave 
(…) which [is] primarily intended to enable 
the mother to recover from the fatigue of 
childbirth (…) parental leave and the paren-
tal leave allowances (…) are intended to en-
able the parent to stay at home to look after 
the infant.”

Accordingly, they considered that both par-
ents were “similarly placed” regarding caring 
for the child.53 The Court subsequently dis-
missed the Russian government’s arguments 
that the differential treatment was justified 
in order to protect the operational effective-
ness of the armed forces. It found there was 
a “lack of concrete evidence to substantiate 
the alleged damage to national security” and 
further considered that the Russian Consti-
tutional Court, in finding in favour of the gov-
ernment, had:

“[B]ased its decision on a pure as-
sumption, without attempting to probe its 
validity by checking it against statistical data 
or by weighing the conflicting interests of 
maintaining the operational effectiveness of 
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the army, on the one hand, and of protect-
ing servicemen against discrimination in the 
sphere of family life and promoting the best 
interests of their children, on the other”.54

Therefore, the Court held that Mr Markin’s 
Article 14 rights had been breached. The 
government was then granted leave to ap-
peal to the Grand Chamber.

The Grand Chamber of the ECtHR held that 
although Article 8 does not “impose any posi-
tive obligation on States to provide parental 
leave allowances”, as such allowances “neces-
sarily affect the way in which [family life] is 
organised” they fell within the scope of Article 
8 and thus “if a State does decide to create a 
parental leave scheme, it must do so in a man-
ner which is compatible with Article 14”.55 

In giving its judgment, the Grand Chamber of 
the Court dealt with a number of arguments 
that had been put forward by the Russian 
Government when seeking to justify this dif-
ferentiation of treatment between male and 
female military personnel, including the ar-
guments that: the efficiency of the Russian 
army would be compromised if all personnel 
were entitled to three years parental leave 
regardless of gender; the differential treat-
ment acknowledged the special role of wom-
en in relation to parenthood; and that mili-
tary personnel should be considered to have 
voluntarily waived a number of civil rights 
by signing up for military service. In exam-
ining these arguments, the Grand Chamber 
reiterated that differential treatment will 
be considered discriminatory if there is no 
objective or reasonable justification; that is, 
no legitimate aim and no proportionality be-
tween the aim and the measures used.56

As to the first of the government’s arguments, 
the Grand Chamber stated that measures 
must be found to constitute a “real threat” to 

the operational effectiveness of the military 
for discriminatory treatment to satisfy the 
proportionality requirement. Due to the lack 
of empirical evidence produced by the Rus-
sian government it could not be established 
that allowing male personnel to take parental 
leave would have any significant impact on 
the efficiency of the military. Female person-
nel were entitled to three years regardless of 
the position, and as Mr Markin had proved, 
women in his particular position were enti-
tled to the leave without any concern of an 
impact on operational effectiveness.57

As to the government’s argument that wom-
en have a special role in relation to par-
enthood, the Court reiterated that “gender 
equality is today a major goal” of the Council 
of Europe and that “reference to traditions, 
general assumptions or prevailing social 
attitudes in a particular country are insuf-
ficient justification for a difference in treat-
ment on grounds of sex.”58 The Court noted 
the change in societal attitudes by pointing 
out that sufficient consensus amongst Eu-
ropean states demonstrated a move away 
from the Court’s earlier judgment in Petro-
vic v Austria59, in which maternity leave 
provisions were held not to discriminate 
against men. Emphasising this issue, the 
Court considered:

“[T]hat the Government’s refer-
ence to positive discrimination is mis-
conceived. The different treatment of ser-
vicemen and servicewomen as regards 
entitlement to parental leave is clearly not 
intended to correct the disadvantaged po-
sition of women in society of ‘factual in-
equalities’ between men and women (…) 
The Court agrees with the applicant and 
the third party that such difference has the 
effect of perpetuating gender stereotypes 
and is disadvantageous both to women’s 
careers and to men’s family life.”60
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Finally, in relation to the government’s ar-
gument that servicemen voluntarily waive 
their constitutional rights, the Court ac-
cepted that for the protection of “national 
security” certain restrictions regarding 
the entitlement to parental leave would be 
permissible in order to ensure the efficient 
running of the army. However, these limita-
tions must not discriminate on the basis of 
gender. For example, it may be permissible 
to offer only two years parental leave to 
service men and women as opposed to the 
three years available to the civilian popu-
lation, as although this may be considered 
discrimination on the basis of professional 
occupation, it is justifiable under Article 
8(2) in the interests of national security. It 
stated that:

“[S]uch a general and automatic re-
striction applied to a group of people on the 
basis of their sex must be seen as falling out-
side any acceptable margin of appreciation, 
however wide (…) and as being incompatible 
with article 14.”61

The implications of this judgment cannot 
be overstated. The judgment clearly empha-
sises the importance of the advancement of 
gender equality and recognises the societal 
move away from the gender stereotype of 
the woman as the primary carer towards 
a model of equal sharing. With these ac-
knowledgements made, the Court has set a 
high threshold for governments to cross in 
order to be able to successfully justify dif-
ferential parental leave provisions for men 
and women. In particular, the Court was 
clear that, even in the armed forces context 
(and its close association with national se-
curity), in the absence of expert evidence 
or statistical data to back up a claim on the 
impact of a requirement of equal treatment 
on operational effectiveness, no such justifi-
cation would be accepted.  

In light of this latest judgment, it is difficult to 
envisage an argument that could be made by 
the UK government to successfully justify the 
current differential treatment under UK law. 
It appears that the current UK provisions are 
not compatible with the ECHR as interpreted 
by the ECtHR in Konstantin Markin v Russia. 
Therefore, the current statutory schemes in 
the UK are ripe to be challenged before the 
courts – challenges which would appear to 
have a strong chance of success. 

VI. Conclusion

Throughout this article I have explored both 
international and domestic standards of pa-
rental leave and the effects which these have 
had on men’s and women’s roles as parents 
and employees. It has been demonstrated 
that the current provisions governing enti-
tlement to parental leave in the UK directly 
discriminate against men and have indirectly 
had a negative impact on women in the pro-
gression of their careers. Despite advance-
ments in societal attitudes, the statutory 
scheme of maternity and paternity benefits 
in the UK continues to promote out-dated 
stereotypes and inhibit men and women 
from partaking in the work and home life on 
equal terms. Finally, I have highlighted the 
incompatibility of these provisions with the 
ethos of recent international texts and devel-
opments in European case law.

Although current standards do not effectively 
guarantee equality at home and in the work 
place, they have at each stage of development 
represented significant improvements and 
reflected the gradual evolution of societal 
attitudes towards shared parental respon-
sibilities and away from traditional gender 
stereotypes. However, the lack of attention to 
the indirect consequences of these provisions 
has resulted in working men being effectively 
excluded from primary care roles and women 
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being effectively forced into them. Accord-
ingly, at present further advancements are 
required to keep apace with current attitudes 
and domestically enforceable rights to non-
discrimination in the workplace. Employment 

benefits based on traditional stereotypes of 
both women’s and men’s roles in the home 
and workplace cannot be continued, and must 
be reassessed in light of new legislation and 
modern attitudes.
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