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Introduction

This article will explore to what extent In-
ternational Human Rights Law (IHRL) can 
make a formal or substantive contribution 
to access to abortion, analyse aspects of dis-
crimination caused by the criminalisation of 
abortion, and examine the benefits of using 
the rights to equality and non-discrimination 
in advocacy and litigation to secure access to 
safe abortion as a critical component of re-
productive healthcare.2

Jurisdictions within the Americas provide 
varying levels of access to abortion, al-
though laws are generally very restrictive in 
Latin America. Four jurisdictions currently 
criminalise abortion in all circumstances – 
even where its purpose is to save the life of 
a pregnant woman.3 Chile repealed its law 
permitting therapeutic abortion in 1989; 
El Salvador and Nicaragua introduced laws 
in 1998 and 2006, respectively, which re-
moved previous exceptions for emergency 
and therapeutic abortion; the Constitution 
of the Dominican Republic of 2010 estab-
lished the inviolable right to life from con-
ception, creating a constitutional ban on 
abortion.4 However, in 2006, the Colombian 
Constitutional Court repealed such a no-
exceptions ban on abortions, ruling that it 
conflicted with its obligations under the 
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Convention on the Elimination of Discrimi-
nation against Women (CEDAW) to deliver 
reproductive health services without dis-
crimination.5 In the United States, abortion 
is permitted but, since 2010, a series of laws 
which restrict access in practice have been 
passed in several states.6 In contrast, leg-
islative developments in Mexico City,7 and 
juridical decisions in Argentina8 and Brazil9 
have recently extended the circumstances 
in which abortion is permitted.

This article will analyse whether a no-ex-
ception ban on abortion is legitimate under 
IHRL, and evaluate aspects of direct, indi-
rect and multiple and systemic discrimina-
tion caused by such legislation. It will look at 
how IHRL supports therapeutic abortion in 
certain situations – through claims of rights 
to non-discrimination, health, reproductive 
autonomy and freedom from inhuman treat-
ment – and explore how the principles of non-
discrimination and equality can strengthen 
this argument, examining the interpretation 
and clarification of these rights by the treaty 
bodies which monitor them. It will then look 
at the lived experience of the no-exceptions 
abortions bans in Nicaragua and El Salvador, 
where abortion is criminalised under any 
circumstances. In doing so it will demon-
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strate how such legislation violates the prin-
ciple of non-discrimination in relation to the 
rights to health and equality before the law, 
and will examine the multiple discrimination 
which marginalised and vulnerable groups of 
women experience in relation to these laws. 
Finally, it will examine the use of the princi-
ples of equality and non-discrimination in 
litigation, including an analysis of the Colom-
bian Supreme Court’s decision in a constitu-
tional challenge to a no-exceptions abortion 
ban. It will offer a comparison of subsequent 
claims for protection, contrasting these with 
the recent restrictive legislative moves in the 
United States. In doing so, it will evaluate the 
benefits of applying the principles of equality 
and non-discrimination within advocacy and 
litigation, and the impact of the mandatory 
and immediate obligations which are put 
upon the state as a result.

1. International Legal Framework

On one level, there appears to be a particu-
lar silence on abortion within human rights 
treaties. The sole exception where abortion is 
explicitly declared as a right in a legally bind-
ing international instrument is in the Pro-
tocol to the African Charter on Human and 
People’s Rights on the Rights of Women in 
Africa.10 However, other international and re-
gional IHRL instruments contain provisions 
which are applicable to abortion, including 
the rights to life, health, reproductive auton-
omy, freedom from cruel or inhuman treat-
ment and the right to non-discrimination. 
Interpretations of these legal instruments by 
treaty bodies and courts have further clari-
fied how the treaty provisions should be im-
plemented in relation to abortion.

1.1 The Right to Life

The right to life is a fundamental provision 
within international and regional treaties:11 

it is a right from which there can be no dero-
gation, even in times of emergency.12 In the 
abortion debate, those against abortion have 
used IHRL to claim a foetal right to life13 

whereas others have claimed that there is no 
legal basis for such a claim and that any ab-
solute foetal right could violate the rights of 
the mother – and especially her own right to 
life.14 If there is a foetal right to life, the extent 
of the right’s application must be established 
in order to analyse to what extent a pregnant 
woman’s rights can be limited by the state’s 
interest in protecting any foetal rights.

Legal Instruments

The terminology within the primary legal 
documents does not explicitly extend the 
right to life to the unborn, although neither 
does it preclude this. In the Universal Dec-
laration on Human Rights (UDHR) and the 
European Convention for the Protection of 
Human Rights and Fundamental Freedoms 
(ECHR) the right to life belongs to “every-
one” (Article 3 UDHR; Article 2(1) ECHR); 
in the International Covenant on Civil and 
Political Rights (ICCPR) it belongs to “every 
human being” (Article 6(1) ICCPR); in the 
United Nations Convention on the Rights of 
the Child (CRC) it belongs to “every child” 
(Article 6(1) CRC). The American Conven-
tion on Human Rights (ACHR) contains 
the most specific definition of the point at 
which the right to life could begin at Article 
4(1): “Every person has the right to have his 
life respected. This right shall be protected 
by law, and, in general from the moment of 
conception.” Much debate has been gener-
ated about the point at which the right to 
life begins and, although most treaties are 
silent on this matter, it is “generally rec-
ognised that international human rights 
conventions are not applicable before the 
birth of a human being”.15 Indeed, the draft-
ers of the ICCPR rejected, by majority vote, 
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the term “from the moment of conception” 
and analysis of the travaux préparatoires16 
shows that the drafters of both the ICCPR 
and the CRC discussed this very matter, and 
purposefully chose language that would not 
extend the right to life to the unborn.17

International Judicial Decisions

In 1981 the Inter-American Commission 
on Human Rights (IACHR) confirmed in the 
“Baby Boy” Case that abortion was compat-
ible with the ACHR and clarified the sub-
stantive meaning of the terminology.18 The 
judgment referred to the fact that the draft-
ers had consciously changed the language 
of the treaty for the specific purpose of ac-
commodating the domestic laws of those 
states which permitted therapeutic abortion, 
clarifying that the prenatal right to life is not 
absolute within the ACHR and that abortion 
is permitted under the treaty. The Euro-
pean Court of Human Rights (ECtHR)19 and 
the European Commission of Human Rights 
(ECommHR)20 have allowed for a wide mar-
gin of appreciation where abortion is con-
cerned, meaning that European states have 
a very broad range of abortion laws, ranging 
from Ireland’s restrictive laws to the UK’s 
extremely liberal laws. The ECtHR’s ruling 
in A, B and C v Ireland stressed that “[w]hile 
the State was entitled to a margin of appre-
ciation to protect pre-natal life, it was not an 
absolute one”,21 and that:

“[The] prohibition of abortion to 
protect unborn life is not therefore automat-
ically justified under the Convention on the 
basis of unqualified deference to the protec-
tion of pre-natal life or on the basis that the 
expectant mother’s right to respect for her 
private life is of a lesser stature.”22

Therefore, whilst the ECtHR avoided ruling on 
whether there is a foetal right to life, it did state 

that any prenatal right to life is not absolute 
and that European human rights law requires 
states to provide emergency abortion.23 Thus, 
even if there is a foetal right to life under the 
ECHR, it appears to have a lesser status to that 
of the mother’s right to life: the state’s duty to 
protect the woman’s right to life has primacy 
over any foetal right to life. This reasoning has 
led to the general acceptance of emergency 
abortion as an essential medical procedure, 
which protects women’s fundamental human 
rights under IHRL.

Expansive Interpretation of the Right to Life

The inviolable duty to uphold women’s right 
to life requires the state to adopt both nega-
tive measures, such as the obligation not to 
kill, and positive measures, such as protec-
tion from unintentional death. Whilst this 
certainly supports emergency abortion to 
save a woman’s life from imminent risk, both 
the United Nations and Inter-American sys-
tems have stressed that the right to life must 
be interpreted in an expansive manner. The 
Human Rights Committee (HRC) in General 
Comment 6 stresses that:

“[T]he right to life has been too often 
narrowly interpreted. The expression ‘inher-
ent right to life’ cannot properly be under-
stood in a restrictive manner, and the protec-
tion of this right requires that States adopt 
positive measures.”24

In the Americas, the Inter-American Court of 
Human Rights (IACtHR) has further aligned 
the right to life with the right to a dignified 
life (vida digna) free of inhuman treatment 
and supported by access to life’s essentials 
– food, water and healthcare,25 reflecting the 
interrelatedness, interdependency and in-
divisibility of human rights. This expansive 
interpretation of the right to life suggests 
states should provide access to reproduc-
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tive healthcare and therapeutic abortion in 
a broader range of circumstances. When ap-
plied together with the right to non-discrim-
ination – which is compelling to all and of a 
non-derogable nature – this argument is sig-
nificantly strengthened.

The Balancing of Rights

The concept of the balancing of rights is cru-
cial to judicial decisions on both discrimi-
nation and abortion. Such decisions “seek 
to balance competing human rights so that 
they are not interpreted absolutely and un-
dermine one another”26 and are core to the 
concept of proportionality. This balancing 
of rights has also been used by the majority 
of constitutional tribunals which have been 
asked to examine laws governing abortion, 
and which have recognised the need to bal-
ance the life of the foetus with the various 
rights of the pregnant woman.

“Even though the various tribunals 
have differed on which of those interests 
must prevail in particular cases, they have 
shared common ground in affirming that a 
total prohibition on abortion is unconstitu-
tional because under certain circumstances 
it imposes an intolerable burden on the preg-
nant woman which infringes upon her con-
stitutional rights.”27

When such judicial decisions are made with 
an expansive interpretation of the rights to life 
and with full consideration of women’s other 
rights and the right to non-discrimination, they 
can generate a powerful affirmation of wom-
en’s right to abortion in certain circumstances.

1.2 Women’s Rights to Health, Reproduc-
tive Autonomy and Non-Discrimination

In addition to the right to life, women hold 
several other rights which are relevant to 

abortion, inter alia, the rights to health, re-
productive autonomy and non-discrimina-
tion, as well as the rights to dignity, liberty of 
the person and respect for privacy and family 
life. Several commentators have comprehen-
sively evaluated the meaning of these rights 
in relation to abortion,28 and this article will 
now examine how the right to non-discrimi-
nation – specifically in relation to the rights 
to health, reproductive autonomy and free-
dom from inhuman treatment – relates to the 
debate on abortion. In doing so, it will draw 
on interpretations and rulings by treaty bod-
ies, which have been particularly clear about 
access to abortion in the Concluding Obser-
vations issued to individual states.

The Right to Health without Discrimination

The Preamble to the Constitution of the World 
Health Organisation (WHO) defines health as 
“a state of complete physical, mental and so-
cial well-being and not merely the absence of 
disease or infirmity” and states that:

“[T]he enjoyment of the highest 
attainable standard of health is one of the 
fundamental rights of every human being 
without distinction of race, religion, political 
belief, economic or social condition.”29

This right to health is granted in Article 12(1) 
of ICESCR, which must be implemented with 
the principle of non-discrimination accorded 
by Article 3, requiring:

“[A]t a minimum, the removal of le-
gal and other obstacles that prevent men and 
women from accessing and benefiting from 
healthcare on a basis of equality. This includes, 
inter alia, (…) the removal of legal restrictions 
on reproductive health provisions.”30

States can violate this right by “the denial 
of access to health facilities, goods and ser-
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vices to particular individuals or groups as 
a result of de jure or de facto discrimina-
tion”,31 and, in order to respect this right, 
states must abstain “from imposing dis-
criminatory practices relating to women’s 
health status and needs”.32

The right to health – along with other eco-
nomic, social and cultural rights – must be 
progressively realised according to available 
resources. By contrast, the right to non-dis-
crimination is not subject to such progres-
sive realisation but rather is of immediate 
effect and cannot be restricted.33 States have:

“[V]arious obligations which are of 
immediate effect. States parties have imme-
diate obligations in relation to the right to 
health, such as the guarantee that the right 
will be exercised without discrimination of 
any kind (art. 2.2).”34

Ensuring “the right of access to health facili-
ties, goods and services on a non-discrim-
inatory basis, especially for vulnerable or 
marginalized groups”35 is a non-derogable 
part of the core obligations under the treaty. 
States must not only grant these rights, but 
also the means to fulfil them: “[t]he right to 
health, like all human rights, imposes three 
types or levels of obligations on States par-
ties: the obligations to respect, protect and 
fulfil”.36 Furthermore, “guarantees of non-
discrimination and equality in international 
human rights treaties mandate both de facto 
and de jure equality”.37

Emergency and therapeutic abortions are 
medical services which are only required 
by women. When these are withheld to the 
point where they violate any right, inter alia, 
the rights to life and health, they must be read 
together with common Articles 2(2) and 3 of 
the ICESCR and ICCPR, which protect against 
discrimination.38 In regard to ICESCR:

“By virtue of article 2.2 and article 
3, the Covenant proscribes any discrimina-
tion in access to health care and underlying 
determinants of health (…) which has the 
intention or effect of nullifying or impairing 
the equal enjoyment or exercise of the right 
to health.”39

The Committee on the Elimination of Dis-
crimination against Women (CEDAW Com-
mittee) has further stated that “it is discrimi-
natory for a State party to refuse to legally 
provide for the performance of certain repro-
ductive health services for women”.40 Thus, 
arbitrarily restricting access to emergency 
and therapeutic abortion at minimum – and 
possibly also to broader elective abortion – 
violates the principle of non-discrimination 
on the ground of sex.

The Guttmacher Institute41 and WHO report 
that criminalising abortion does not de-
crease the number of abortions performed in 
countries, but merely limits women’s abor-
tion options to illegal and potentially un-
safe options.42 Unsafe abortion is the single 
highest cause of maternal death in countries 
with total bans, such as Nicaragua, with up 
to 16% of maternal deaths linked to compli-
cations arising from illegal abortions.43 The 
HRC has requested that “[w]hen reporting on 
the right to life protected by Article 6, States 
parties should (…) ensure that [women] do 
not have to undertake life-threatening clan-
destine abortions”.44 The criminalisation of 
abortion therefore also discriminates against 
women by exposing them to unsafe proce-
dures, jeopardising their right to life as well 
as their access to health – risks which are 
borne only by women and to which men are 
not exposed.

The criminalisation of abortion also causes 
a chilling effect on women who experi-
ence obstetric complications, miscarriage, 
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stillbirth or premature labour, who may 
be reluctant to seek medical help in case 
they are accused of procuring an abor-
tion.45 Furthermore, women face punitive 
criminal penalties for accessing healthcare 
which only they require, whereas men do 
not. In jurisdictions with no-exceptions 
abortion bans, these penalties can also ex-
tend to non-obstetric as well as obstetric 
healthcare, with medical professionals fac-
ing similar penalties for carrying out their 
professional duties. In such jurisdictions, 
the fear of criminal sanctions has a chill-
ing effect on medical professionals’ will-
ingness to deliver specialised care to preg-
nant women or to attend to women who 
present in obstetric emergency or women 
who have undergone a clandestine abor-
tion, causing further discrimination in the 
delivery of healthcare.46

The Right to Reproductive Autonomy

The right to reproductive autonomy is 
granted in CEDAW Article 16(e), which 
states that women must be able “to decide 
freely and responsibly on the number and 
spacing of their children and to have access 
to the information, education and means to 
enable them to exercise these rights”. The 
CEDAW Committee has specified that wom-
en should not be criminalised for seeking 
healthcare,47 and that states must “remove 
punitive provisions imposed on women 
who undergo abortion” in order to comply 
with CEDAW.48 A state’s failure to uphold 
these rights places a disproportionate bur-
den on women, violating the principles of 
non-discrimination and equality enshrined 
in CEDAW. The right to reproductive auton-
omy relates to abortion in a wider range of 
circumstances than the rights to health and 
life (unless an expansive reading of these is 
taken) creating a strong argument for elec-
tive as well as therapeutic abortion.

The Right to Freedom from Cruel and Inhu-
man Treatment

In the case of a pregnancy which results 
from rape or incest, the impact on the girl 
or woman of carrying a pregnancy to term 
must be considered. By its very nature, such 
a pregnancy would be forced, thus violating 
the right to reproductive autonomy of the 
girl or woman. The HRC has informed states 
that in order to assess their compliance 
with Article 7 of the ICCPR – the right to be 
free from cruel and inhuman treatment – it 
“needs to know whether the State party gives 
access to safe abortion to women who have 
become pregnant as a result of rape”.49 The 
HRC required this specifically for adherence 
with Articles 6 and 7 of the ICCPR: the right 
to life and the right to be free from torture 
and inhuman treatment, demonstrating that 
it considers the mental and physical suffer-
ing caused by a forced pregnancy to contra-
vene Article 7. Further to this, the United 
Nations Committee Against Torture has ex-
pressed “deep concern” about absolute bans 
on abortion in its Concluding Observations 
on several countries.50 The HRC was asked to 
consider the case51 of K.N.L.H. v Peru,52 which 
concerned a 17 year old pregnant girl who, 
after an ultrasound scan found that the foe-
tus was anencephalic, was denied abortion, 
even though it was allowed under Peruvian 
law.53 The 2006 HRC ruling evaluated the 
girl’s “serious mental suffering” and the fact 
that medical staff had foreseen this suffering, 
concluding that the continued pregnancy 
was cruel or inhuman treatment,54 violating 
Article 7 of the ICCPR.

The Right to Equality before the Law

The criminalisation of health services which 
only women require is a direct violation of 
the rights to health and non-discrimination: 
“it is discriminatory for a State party to re-
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fuse to legally provide for the performance 
of certain reproductive health services for 
women”.55 This criminalisation further im-
pacts on women’s rights to equality before 
the law and equal protection of the law,56 lib-
erty of the person and due process.

The criminalisation of abortion generally 
imposes an obligation on medical profes-
sionals to report abortions, as they have 
to report other crimes. The HRC requires 
states to provide information on any laws 
and practices that:

“[M]ay interfere with women’s right 
to enjoy privacy and other rights protected 
by article 17 on the basis of equality with 
men, [for example] where States impose a le-
gal duty upon doctors and other health per-
sonnel to report cases of women who have 
undergone abortion”.57

The Committee emphasised that this could 
also impact on the right to life and the right 
to be free from cruel or inhuman treatment, 
and that states should report on any laws or 
practices that interfere with the equal enjoy-
ment of the right to privacy by women, and 
on the measures taken to eliminate such 
laws or practices.58 The obligation on medi-
cal professionals to make reports to the po-
lice breaches patient confidentiality, and, 
dependent on the reporting procedure, can 
violate the rights to privacy, freedom from 
reputational attacks59 and the presumption 
of innocence.60 This also has a chilling effect 
on women, who may be reluctant to seek 
medical help during or after such an obstet-
ric emergency or illicit abortion,61 resulting 
in poor health outcomes and increasing pos-
sibility of maternal mortality.

The criminalisation of women who are sus-
pected of having undergone an abortion 
can also lead to the failure to uphold guar-

antees of judicial process or to violations of 
the rights to a fair trial and equal protec-
tion of the law.62 Article 8 of the ACHR pre-
scribes the right to a hearing “by a compe-
tent, independent and impartial tribunal” 
and outlines the specific minimum judicial 
guarantees – inter alia, the right to a hear-
ing, the inalienable right to counsel, prior 
notification of charges and time to prepare 
defence, the right to examine witnesses, the 
right not to be compelled to self-incriminate 
and the right to appeal to a higher court. The 
pre-trial detention, judicial process and tri-
als for abortion-related crimes in some juris-
dictions have been found to systematically 
fail to meet these standards.63 For instance, 
women may be presumed guilty before evi-
dence has been gathered, denied access to le-
gal counsel before their trial, prevented from 
testifying in their defence and subjected to 
trials which are based on conjecture rather 
than proof. Beyond this, women of low so-
cio-economic status, in particular, lack the 
financial recourse to access legal support or 
expert opinion resources and often also lack 
knowledge about their rights, which can fur-
ther impair their enjoyment of these rights.

Violence against Women

Violence against women “is a form of dis-
crimination that seriously inhibits women’s 
ability to enjoy rights and freedoms on a 
basis of equality with men”.64 States have 
both negative and positive obligations in 
relation to violence against women, includ-
ing “to ensure that women are not forced to 
seek unsafe medical procedures such as il-
legal abortion because of lack of appropriate 
services in regard to fertility control”,65 and 
“to provide appropriate specialized services 
for women who have been subjected to vio-
lence”.66 The Committee Against Torture has 
also condemned the criminalisation of abor-
tion in all circumstances. It has stated that 
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the ban has a serious effect on the mental 
health of:

“[W]omen victims of violence [who] 
were subjected to continuing violations, 
placing them under serious traumatic stress 
with the risk of incurring long-term psycho-
logical problems”.67

Women who are victims of rape and who are 
unable to access safe abortion experience 
compound discrimination on the grounds of 
sex with regard to their rights to life, health, 
reproductive autonomy and to freedom from 
cruel and inhuman treatment.

Furthermore, the Inter-American Conven-
tion on the Elimination of Violence Against 
Women (Convention of Belém do Pará) 
holds that a state commits an act of violence 
against women not only by failing to refrain 
from it, but also by perpetuating or condon-
ing an act of violence.68 Forcing the continu-
ation of a pregnancy that has resulted from 
rape perpetuates the violence. Insomuch, 
prohibiting access to abortion in cases of 
rape can, in itself, be interpreted as an act of 
violence against women.

Intersectional Discrimination

Some groups of women experience discrimi-
nation due to the intersection of two or more 
prohibited grounds in relation to abortion, 
and “such cumulative discrimination has a 
unique and specific impact on individuals 
and merits particular consideration and rem-
edying”.69 Typically, groups of women which 
are statistically more likely to require emer-
gency or therapeutic abortion include: wom-
en who are less able to access contraception 
and healthcare information and services, 
groups who have poorer overall standards of 
health, groups where girls become sexually 
active at a young age and groups which are 

disproportionately affected by gender-based 
violence and rape. These may include, for ex-
ample, indigenous women, ethnic minorities 
and internally-displaced women.70 Low in-
come and rural women and adolescent girls 
are disproportionately affected by the abor-
tion bans in Central America,71 experienc-
ing multiple discrimination on the grounds 
of sex, social origin, age and economic or 
other status, prohibited under ICESCR Arti-
cle 2(2).72 In addition, “economic status” is a 
protected ground in the Inter-American sys-
tem73 and the right to health obliges states to 
satisfy “the health needs of the highest risk 
groups and of those whose poverty makes 
them the most vulnerable”.74

Adolescent pregnancies are 50% more likely 
than average to incur complications which 
require emergency intervention, such as 
therapeutic abortion,75 and adolescent girls 
are disproportionately affected by maternal 
mortality.76 In order to guarantee the right to 
health for adolescents, states must develop 
“youth-friendly health care, which respects 
confidentiality and privacy and includes ap-
propriate sexual and reproductive health 
services”.77 The Committee on the Rights of 
the Child has issued Concluding Observa-
tions on several countries, calling on them 
to ensure that adolescent girls have access to 
contraception and safe abortion.78 Further-
more, adolescents in Central America are 
disproportionately affected by rape and in-
cest and are, therefore, more likely to require 
specialist services, including termination of 
pregnancy.79 This group is therefore dispro-
portionately affected by the lack of access to 
safe abortion, suffering further indirect and 
multiple discrimination, on grounds of sex 
and age in enjoyment of the rights to life and 
health.

Typically rural women are poorer, have 
high levels of malnutrition and restricted 
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access to drinking water, become sexually 
active younger and have a higher number 
of pregnancies.80 In general, they also have 
low levels of education, restricted access 
to health information and sex education, 
and limited access to high quality health 
services and reproductive healthcare, as 
well as low levels of power, autonomy and 
decision-making ability, due to cultural fac-
tors.81 These factors lead to higher risk of 
obstetric complications and maternal mor-
tality, making rural women statistically 
more likely to require reproductive health-
care services, such as emergency and ther-
apeutic abortion.82

Poor women do not have the economic 
resources to attend a private clinic where 
they may be able to receive discrete treat-
ment, nor to travel to another jurisdic-
tion to obtain an abortion. Their lack of 
economic resources means that if they do 
access clandestine abortion, they are ex-
posed to the highest risk and lowest sani-
tary conditions, which represents discrim-
ination and social injustice.83 There also is 
evidence that they are disproportionately 
affected as a result of the healthcare they 
are able to access within the country, with 
only public hospitals reporting suspected 
abortions to the police. Further to this, 
where women face criminal penalties for 
abortion, poor women rarely have the re-
sources to access legal assistance, consti-
tuting further discrimination on grounds 
of their economic status.

Consequential Impact on Equality

Lack of substantive access to reproductive 
healthcare, including safe and legal abortion 
can have a compound discriminatory effect 
on women’s ability to participate in all areas 
of public life, and has a profound effect on 
women’s “exercise and enjoyment of human 

rights and fundamental freedoms on a basis 
of equality with men”.84 In addition to the sig-
nificant financial and personal impact which 
bearing and raising a child has on a woman, 
lack of access to reproductive healthcare has 
a consequential impact on other rights, inter 
alia the rights to education and work, per-
petuating socio-economic and educational 
disadvantage, as well as gender inequali-
ties.85 By contrast: 

“[I]ncreasing access for all women 
to reproductive health care services enables 
women to seek educational and employment 
opportunities and contributes to the elimi-
nation of social and economic discrimination 
against women.”86

Restrictive access to reproductive health-
care serves to perpetuate gender stereo-
types, poverty and social iniquities. The 
criminalisation of abortion “directly con-
tributes to the feminization of poverty in 
[El Salvador] and further exacerbates the 
inequality that women face”,87 thus per-
petuating disadvantage and discrimina-
tion. Furthermore, the inability of women 
to make decisions regarding their repro-
ductive capacities further accentuates this 
situation. By contrast:

“[E]mpowering women by allowing 
them meaningful involvement in decision-
making processes that affect them has been 
found to be instrumental in ensuring the suc-
cess of programmes aimed at reducing pov-
erty and increasing equality between men 
and women.”88

Thus any prohibition on abortion can have 
an ongoing impact on the right to equality 
in the enjoyment of an expansive range of 
rights, impairing women’s ability to partici-
pate on an equal basis with men in all areas 
of public life.
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Systemic Discrimination

Systemic discrimination is “pervasive and 
persistent and deeply entrenched in social 
behaviour and organization, often involving 
unchallenged or indirect discrimination,” 
typified by “legal rules, policies, practices or 
predominant cultural attitudes in either the 
public or private sector which create relative 
disadvantages for some groups”.89 Inasmuch, 
the impact on women outlined above repre-
sents systemic discrimination. Additionally, 
in Central America, for instance, there are 
high levels of violence against women, in-
cluding the phenomenon of “feminicide”,90 
which is an extremely grave and widespread 
pattern of discrimination against women. 
When the context of these broad and per-
vasive patterns of discrimination against 
women is taken into consideration, a no-
exceptions ban on abortion represents one 
element of systemic discrimination against 
women.

2. Discrimination: the Lived Experience 
under No-Exceptions Bans on Abortion

In Latin America, there has been a noticeable 
trend towards no-exceptions bans on abor-
tion. Nicaragua, El Salvador, Chile and the Do-
minican Republic have introduced laws which 
permit no recourse, even when the woman’s 
life is at immediate risk.91 Article 37 of the Do-
minican Republic’s new constitution grants 
the inviolable right to life from conception and 
outlaws abortion in all circumstances. Mia So 
has stated that “there is no reading of Article 
37 that would make it compatible with the 
Dominican Republic’s current standards of 
international law and fundamental principles 
of human dignity”.92 Further to the prohibition 
of emergency abortion – a prohibition which 
violates fundamental human rights, such bans 
can have a discriminatory impact on all as-
pects of women’s lives. This article will now 

analyse the substantive impact of such legisla-
tion from a perspective of non-discrimination 
and equality, highlighting aspects of discrimi-
nation in two case studies and demonstrating 
the systematic violation of fundamental hu-
man rights.

2.1 Nicaragua: Discrimination and the 
Right to Health

In 2006, Nicaragua repealed the law allowing 
therapeutic abortion in limited circumstanc-
es, removing the rights to seek an abortion 
to save the mother’s life or health, to termi-
nate a pregnancy that resulted from rape or 
incest, or to abort a foetus with fatal defects. 
Nicaragua’s new Penal Code (Law 641) was 
introduced in 2008 and criminalised abor-
tion in all circumstances, placing extremely 
harsh sanctions on medical personnel who 
perform an abortion or provide any after-
care, and on any woman or girl who seeks or 
has an abortion. Furthermore, administering 
any medical treatment which results in the 
death of a foetus or spontaneous abortion – 
even unintentionally – is also criminalised.93 
This has led to the discriminatory denial of 
both obstetric and non-obstetric healthcare.

When the law allowing therapeutic abor-
tion was repealed, Victor Abramovich, the 
IACHR’s Special Rapporteur on Women’s 
Rights, wrote to the Nicaraguan Foreign Min-
ister stating that:

“Therapeutic abortion is recognised 
internationally as a specialised and neces-
sary health service for women. The denial of 
this health service constitutes a violation of 
women’s life and physical and psychological 
integrity. Equally [the prohibition on thera-
peutic abortion] would be an obstacle to the 
work of health professionals, whose obliga-
tion is to protect life and deliver adequate 
treatment to their patients.”94
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There are many documented examples 
where medical professionals have denied es-
sential obstetric care to pregnant women. For 
instance, women with obstetric emergencies 
such as an ectopic pregnancy – a non-viable 
pregnancy, which has lethal consequences 
for the woman if left untreated – have been 
denied treatment.95

Furthermore, there are cases where wom-
en have been refused life-saving treat-
ment for non-obstetric conditions such as 
breast cancer because medical staff were 
concerned that it may cause foetal dam-
age and spontaneous abortion.96 CESCR 
has stated that:

“[T]he realisation of women’s right 
to health requires the removal of all barri-
ers interfering with access to health services, 
education and information, including in the 
area of sexual and reproductive health”.97

Therefore, we can see that this absolute ban 
on abortion clearly violates a woman’s right 
to access to healthcare – not only by not 
removing barriers, but by actually creating 
them – and, therefore, also violates the prin-
ciple of non-discrimination in the delivery 
of healthcare.98

Healthcare staff face harsh criminal sanc-
tions for performing emergency abortions 
or medical treatment that unintentionally 
results in spontaneous abortion, violating 
their rights to deliver care. The president of 
the IACtHR has stated that:

“In certain cases, such as when 
continuing the pregnancy would endanger 
the life of the woman, or when the preg-
nancy is as a result of rape, the criminali-
zation of abortion would cause a violation 
of the obligation of the state to protect the 
life of the woman.”99

In de la Cruz-Flores v Peru,100 Judge Garcia 
Ramirez stated of medical professionals that 
if the state:

“[P]revented them from comply-
ing with their ethical and juridical duty, and 
even imposed penalties for such compliance 
(…) the State would be harming the right to 
life and health of the individual, both directly 
and by intimidation or restrictions imposed 
on those who, due to their profession, are 
regularly obliged to intervene in the protec-
tion of those rights”.101

Thus it can be seen that the criminalisation of 
abortion further violates the rights of wom-
en both by subjecting them to criminal sanc-
tions for pursuing their right to healthcare 
and also by impeding the medical profes-
sionals responsible for the frontline delivery 
of those rights. It also violates the rights of 
medical professionals by attracting criminal 
sanctions for carrying out their professional 
duty. The HRC has specifically stated that:

“The State party should bring its leg-
islation on abortion into line with the provi-
sions of the Covenant (…) and avoid penalis-
ing medical professionals in the conduct of 
their professional duties.”102

In February 2010, the IACHR granted Pre-
cautionary Measures for “Amalia”,103 a Nica-
raguan woman with cancer who was being 
denied treatment because she was pregnant, 
and the treatment could cause spontaneous 
abortion or stillbirth. The request for Precau-
tionary Measures required that Nicaragua 
treat “Amalia” according to her wishes and 
medical needs, and that the State respond 
within five days. These Precautionary Meas-
ures set precedent in recognising the need 
to deliver indicated medical treatment in 
pregnancy, and for the termination of preg-
nancy to acknowledge non-obstetric as well 
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as obstetric threat to life during pregnancy. 
This demonstrates “that the Commission un-
derstands and condemns the effects that the 
abortion negation can have in the rights to 
life, health, and to the integrity of women in 
the region”.104

In its General Comment 14, CESCR presumes 
that retrogressive measures in relation to the 
right to health are not permissible, and are in 
themselves a violation of the right to health:

“If any deliberately retrogressive 
measures are taken, the State party has the 
burden of proving that they have been intro-
duced after the most careful consideration of 
all alternatives and that they are duly justi-
fied by reference to the totality of the rights 
provided for in the Covenant.”105

Emergency and therapeutic abortions were 
available in Nicaragua for over a hundred 
years until this recent ban, and medical care 
was also available to pregnant women. In 
this respect, Nicaragua’s abortion ban vio-
lates the principle of non-retrogression. CE-
SCR illustrates the impact that this has on the 
state’s duty to uphold women’s rights noting 
with concern:

“[T]he general ban on abortion, even 
in cases of rape, incest and, apparently, preg-
nancies threatening the life of the mother, 
(…) and various documented cases in which 
the death of a pregnant woman has been as-
sociated with a lack of timely medical inter-
vention to save her life such as would have 
taken place under the legislation in force be-
fore the law was revised”.106

2.2 El Salvador: Discrimination and the 
Right to Equal Protection of the Law

The law in El Salvador outlaws abortion 
in all circumstances, including abortion to 

save the life of a woman. Previous access to 
therapeutic and emergency abortion was 
repealed in 1998, and Chapter II of the Pe-
nal Code now prohibits Crimes Against the 
Life of Human Beings in the First Stages of 
Development, with strict criminal penalties 
prescribed by Section 133 for anyone who 
procures an abortion or allows one to be 
procured. Medical professionals face even 
harsher penalties for any involvement, and 
are obliged to report a suspected abortion 
to the police.107 Poor women suffer dispro-
portionately from El Salvador’s absolute ban 
on abortion, as they do in other jurisdictions 
with such laws.108

Healthcare professionals in El Salvador are 
obliged to maintain patient confidentiality, 
but also to report any crimes to the police, 
including that of abortion. A note from the 
Attorney General’s Office is displayed in the 
maternity department of public hospitals, 
reminding staff of this duty and putting them 
under pressure to make reports.109 The man-
ner and speed with which reports are made – 
prior to any investigation or gathering of evi-
dence – violates the right to the presumption 
of innocence. Women of low socio-economic 
status who are suspected of having under-
gone an abortion are regularly reported to 
the police. Poor women are disproportion-
ately more likely to suffer from obstetric 
complications, but they are frequently re-
ported to the police following a miscarriage 
(spontaneous abortion), stillbirth or pre-
mature labour. Significantly, not one such 
report has been made to the police by a pri-
vate clinic or hospital.110 In this manner, poor 
women are disproportionately affected by 
these violations of their right to presumption 
of innocence, privacy and patient confiden-
tiality. Following a report to the police, they 
are often shackled to their hospital bed and 
then transported straight from the hospital 
to prison, often in a grave medical situation.
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Article 133 of the Penal Code establishes that 
anyone who causes an abortion or know-
ingly allows an abortion to take place can be 
punished with two to eight years in prison. 
In addition to imposing criminal sanctions 
for accessing an essential component of re-
productive healthcare, this has also led to 
the arbitrary imprisonment of women who 
have suffered a miscarriage or an obstetric 
complication.111 Furthermore, if the foetus 
is deemed to have been viable, the Prosecu-
tor habitually converts this into the crime of 
aggravated homicide, which is punishable by 
30 to 50 years in prison.112 As of June 2012, 
the Agrupación Ciudadana por la Despe-
nalización del Aborto Terapéutico, Ético y 
Eugenésico (ACDATEE, Citizens for the De-
criminalisation of Therapeutic, Ethical and 
Eugenic Abortion) has met 128 women who 
have been imprisoned for abortion, and 25 
who have been prosecuted for aggravated 
homicide, after an abortion, miscarriage or 
stillbirth. The majority of the women who 
have been imprisoned share a similar pro-
file, according to Morena Herrera, president 
of the ACDATEE:

“They are women who live in a situ-
ation of poverty, young women who have 
low levels of education, know little of the 
law, and have little help to prepare a de-
fence for their case. Therefore the Attorney 
General (Fiscalía General de la Republica) 
easily obtains prosecutions and the women 
remain incarcerated.”113

Further, the ensuing trials114 fall short of 
the international standards for a fair trial 
and equal protection of the law.115 There are 
documented cases of women who have been 
charged with abortion-related crimes in El 
Salvador who have been unable to meet with 
legal counsel prior to their trial and have not 
been permitted to testify in their own de-
fence.116 Expert evidence is provided by the 

prosecution only and is often insufficient to 
support the charges and in particular the 
charge of aggravated homicide. For instance, 
the autopsy may list the gender and approxi-
mate gestational age of a foetus, but not the 
cause of death, nor whether it was a live 
birth. It is thus apparent that women’s right 
to equality before the law and judicial guar-
antees is disproportionately and unjustifi-
ably affected by this process.

The case of Sonia Esther Tábora117 is em-
blematic of the lived experience of El Salva-
dor’s abortion law. In 2005, Tábora was sen-
tenced to 30 years in prison for aggravated 
homicide after she suffered a miscarriage. All 
aspects of her detention and trial reflect in-
tersectional discrimination on grounds of sex 
and socio-economic status. Her patient con-
fidentiality was violated, she was presumed 
guilty rather than innocent, and transferred 
from hospital to remand as though she were 
a dangerous criminal. Her trial did not meet 
the standards of a fair trial under interna-
tional standards. No autopsy was carried out 
and no direct or scientific evidence was pre-
sented by the prosecution during the trial, 
which relied on the conjecture of the judge 
rather than proof. Tábora spent seven and 
a half years in prison before being released 
on 14 August 2012, following a review of her 
sentence. Although she was released, she 
was not exonerated of the crime for which 
she had been prosecuted.118

In previous similar cases, the result of judicial 
reviews has been for the sentence to be com-
muted or annulled on the basis that evidence 
was insufficient to support prosecution or 
that the sentence was excessively severe 
and disproportionate.119 However, women 
have generally served a substantial time in 
prison before such a review is granted, and 
are not exonerated of the crimes. The refusal 
to exonerate these women means that they 
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cannot receive reparations for the time they 
have spent in prison. Furthermore, it has an 
ongoing impact on all aspects of their lives, 
and in particular on their right to work: their 
papers still contain their “criminal record” 
and they are unable to secure work as a re-
sult, thus suffering further discrimination.120

The situation in El Salvador demonstrates 
that a no-exceptions ban on abortion causes 
direct sex discrimination in relation to the 
rights to life and health, as well multiple 
discrimination, on grounds of sex, age and 
economic status, in relation to the rights to 
equality before the law, privacy and judicial 
guarantees. Poor, young, rural women are 
statistically more likely to require these ser-
vices, and – because of the nature of health 
and legal services which they have the re-
sources to access – they are also dispropor-
tionately more likely to have their rights 
violated by the state bodies involved. This il-
lustrates that the violations of rights are dis-
proportionately borne by this group of wom-
en, constituting intersectional and systemic 
discrimination, and perpetuating iniquities.

3. Litigation: Abortion, Equality and Non-
Discrimination in Litigation and Advocacy

The discrimination caused by restrictive 
abortion laws demonstrated above can be 
addressed through strategic litigation and 
advocacy. By using an analysis based on 
equality and discrimination, an argument 
can be developed which is grounded in com-
pelling obligations under IHRL, and which 
can result in the development of legislation 
which places immediate and mandatory ob-
ligations on the state to ensure substantive 
access to reproductive health services, in-
cluding therapeutic abortion. This article will 
now examine how judicial bodies have inter-
preted the principles of equality and non-
discrimination and how the principles can 

be used in advocacy and litigation in order 
to ensure abortion laws which comply with 
obligations under IHRL. These decisions can 
serve as useful advocacy tools, both for en-
suring substantive and non-discriminatory 
enjoyment in the specific countries con-
cerned, and also to support broader national 
and international advocacy work to repeal 
restrictive and discriminatory abortion laws.

At the international level, there appears to 
have been a general reluctance to rule on 
discrimination in relation to abortion.121 
Legal reasoning tends to have focussed on 
the rights to health or on civil and political 
rights, such as privacy, freedom of informa-
tion, freedom from inhuman treatment, 
rather than examining any issues of equal-
ity or discrimination. However, strategic 
litigation at a national level has successfully 
used the principle of equality to overturn a 
no-exceptions ban on abortion. For example, 
the Colombian Constitutional Court made 
a landmark decision in 2006, which gave 
an expansive interpretation of equality and 
non-discrimination, and ruled that access to 
abortion was a key component of equality. 
The Court’s jurisprudence will be analysed, 
looking particularly at the expansiveness of 
legal protection which comes from the posi-
tive rights paradigm, in comparison to a neg-
ative rights approach.

3.1 Colombia: Equality and Non-Discrimi-
nation in Litigation

In 2006, the Colombian Constitutional 
Court overturned a no-exceptions ban on 
abortions in the case C-355-2006.122 The 
constitutional challenge was brought by 
Monica Roa, a Colombian attorney, on be-
half of Women’s Link Worldwide as part of 
their strategic litigation programme. The 
Court relied on international human rights 
law and its interpretation by treaty bodies, 
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and in particular the International Bill of 
Rights, CEDAW, the Convention of Belém do 
Pará, and the Convention on the CRC.

The Court ruled that abortion must be allowed 
in three situations: when the pregnancy pre-
sents a serious threat to the life or health of 
the women, when the pregnancy is the result 
of rape, incest or other non-consensual fertili-
sation or when the foetus has malformations 
incompatible with life outside the womb. As 
such, abortion is recognised as a component 
of the right to reproductive autonomy, but 
only women whose circumstances fall within 
the three stated criteria have the right to free-
ly decide on and access this option.

Discrimination and Equality

The decision specifically recognised the con-
nection between equality and abortion. The 
Court interpreted the notions of equality 
and discrimination in an expansive manner, 
drawing on the state’s obligations under re-
gional and international human rights trea-
ties.123 Despite the restrictions in scope, the 
decision is firmly grounded in the rights to 
equality and non-discrimination, and offers 
a broad interpretation of discrimination 
with regard to lack of access to abortion. 
The Court’s interpretation of the scope of 
discrimination analysed the range of rights 
which were restricted by the abortion ban, 
as well as the consequential impact on rights 
in the future. The Court ruled that sexual and 
reproductive rights:

“[E]merge from the recognition that 
equality in general, gender equality in par-
ticular, and the emancipation of women and 
girls are essential to society. Protecting sex-
ual and reproductive rights is a direct path 
to promoting the dignity of all human beings 
and a step forward in humanity’s advance-
ment towards social justice.”124

The Court further ruled that:

“[I]llegal abortion is a violation of 
the right to equal access to health, according 
to the equality test (…) and the denial of an 
abortion is a clear example of discrimination 
against women, violating their right to health 
and life”.125

The Court reasoned that the ban had dis-
criminated against women as a group, that 
men were not similarly treated in regard to 
required medical procedures, and that the 
justification of protecting foetal life at all 
costs was subjective and unreasonable. The 
Court also ruled that imposing gender roles 
based on stereotypes was an act of discrimi-
nation which violated the right to equality, 
and that the criminalisation of abortion em-
bodied the stereotype of a woman as a repro-
ductive machine, without taking into account 
that she may want to decide on other things 
for her life or that her life may be sacrificed 
for a life-plan imposed upon her.126

The Court also analysed the intersectional 
and multidimensional nature of discrimina-
tion, highlighting groups who were especial-
ly vulnerable to be affected and evaluating 
the ongoing impact of the ban on equality. 
The Court reasoned that:

“[T]he criminalisation of a medical 
procedure that is only required by women 
violates the right to equality, and ignores 
the particular impact that an unwanted 
pregnancy has on the lives of young women, 
and women from low income and/or ethnic 
backgrounds”.127

It also ruled that the criminalisation of 
abortion is:

“[A] violation of the equality of 
women with less power and resources (…) 
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and violates the right to freedom from dis-
crimination in relation to economic and/or 
marital status when the only choice on abor-
tion, compromises the ability of women to 
support their children”.128

The state has obligations of an immediate 
nature regarding the right to non-discrimina-
tion, in that it cannot be subject to progressive 
realisation. Additionally, the state must take 
positive measures to ensure substantive en-
joyment of rights and to overcome systemic 
discrimination. In this manner, the Court’s 
reasoning on intersectionality obliges the 
state to take positive measures to ensure that 
marginalised women from vulnerable groups 
or of limited financial means are able to ac-
cess reproductive healthcare on an equal ba-
sis with others, and to remove all obstacles, 
in law or in practice, which prevent de facto 
access to reproductive health services.

Positive Rights Paradigm Versus a Negative 
Rights Approach in Litigation

Emilia Ordolis has assessed the immediate 
benefits of using a positive rights paradigm 
in this Constitutional challenge.129 Specifical-
ly, she has compared the strength and mean-
ing of the Court’s decision with decisions on 
abortion by the courts in the United States 
and Canada. Ordolis notes that:

“[W]hile the equality-based reason-
ing of the Colombian Constitutional Court 
led to positive rights remedies, the liberty, 
security of the person, and privacy-based 
approaches to abortion articulated by the 
North American courts have led to more neg-
ative rights remedies”.130

Negative Rights Paradigm

Abortion legislation deriving from litigation 
or judicial review in the negative rights para-

digm created from a privacy or liberty of the 
person perspective (such as Roe v Wade), 
obliges the state to refrain from violating 
these rights by decriminalising abortion but 
does not oblige the state to guarantee access 
to it. Whilst this should guarantee a mini-
mum standard of access, the state is obliged 
only to uphold a minimum formal standard, 
and not to take positive measures to guaran-
tee substantive access to abortion or to elim-
inate systemic discrimination by addressing 
the specific needs of marginalised groups of 
women. Thus, states cannot create barriers 
to abortion in law, but they can create barri-
ers in practice, for instance by creating legis-
lation which makes it more difficult to access 
abortion services.

The negative rights approach is vulnerable 
to regressive laws and actions to restrict de 
facto access. Examples of this vulnerability 
can be seen in the recent adoption of legis-
lation in several US states which restricts 
access in practice.131 Examples of laws and 
policies which restrict access to abortion 
in practice include: imposing restrictions 
on access to abortion drugs;132 creating 
targeted regulations of abortion clinics;133 
restricting state funding for abortions;134 
banning abortions after 20 weeks;135 and 
imposing conditions on women seeking an 
abortion, such as requiring them to listen 
to a foetal heartbeat,136 to undergo an ultra-
sound – which may need to be performed 
using a vaginal probe,137 to listen to a de-
tailed verbal description of the foetus,138 or 
to wait a certain period of time before re-
ceiving the procedure.139 The obligation to 
provide only formal access to abortion can 
create a two-fold barrier to substantive ac-
cess: firstly it does not require the states to 
remove any obstacles; and secondly, it does 
not oblige the state to refrain from creating 
further obstacles. In this manner, legislation 
is vulnerable to regressive developments.
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Neither does such an approach result in legis-
lation which obliges the state to take positive 
measures to ensure substantive access nor 
to overcome systemic disadvantage. There 
is no obligation to remove barriers which 
“primarily affect marginalised women,” an 
omission which often results in the “failure 
of the state to become engaged in ensuring 
women’s access to abortion”.140 In this man-
ner, only formal rather than substantive ac-
cess is ensured, and systemic discrimination 
and iniquities can persist.

Positive Rights Paradigm

This is in contrast to the positive rights 
paradigm created by the use of an approach 
based on equality and non-discrimination, 
which places an obligation on the state to 
remove any barriers to substantive access 
and to take positive measures to eliminate 
any systemic discrimination. In contrast, the 
positive rights paradigm seen in Colombia 
can allow for expansive and progressive de-
velopments. Although the original ruling of 
C-355-2006 was limited in scope in terms 
of the situation in which abortion is permis-
sible, subsequent claims for tutela (judicial 
protection) have resulted in further clarifi-
cation from the Colombian Constitutional 
Court. The Court’s judgments demonstrate a 
reinforcement, strengthening and expansion 
of rights and of obligations, as well as a clari-
fication of processes and state obligations in 
order to achieve substantive access.

In subsequent cases, the Court has estab-
lished that access to abortion in the situ-
ations defined in C-355-2006 is a critical 
component of reproductive healthcare and 
reproductive rights and is a matter of fun-
damental human rights and a component of 
vida digna (a dignified life) and of equality, 
which the state and all involved in the health 
and social services must take all necessary 

steps to protect, respect and fulfil.141 The 
Court has further ordered that health profes-
sionals must respect patient confidentiality, 
that women must have adequate informa-
tion to be able to exercise their sexual and 
reproductive rights freely and without dis-
crimination, that abortion services must be 
available throughout the jurisdiction and of-
fered without delay, and that sex education 
must include information about when abor-
tion is legally permitted.142 The Court has ex-
pounded on the specifics of the state obliga-
tion to remove all obstacles and take positive 
measures to ensure substantive enjoyment 
and de facto access.143 These include obliging 
local authorities to ensure that there is suf-
ficient availability within the public health 
service, and prohibiting health professionals 
from diluting or disregarding any evaluation 
of a pregnancy’s risk, requesting a judicial 
authorisation for an abortion and refusing 
an abortion when a woman is in one of the 
permitted situations or to a minor under 14 
years who is in a serious situation and whose 
parents or legal guardians do not give per-
mission.144 The Court has also clarified that 
conscientious objection cannot be collective 
or institutional, but is only valid in relation 
to an individual’s beliefs,145 and has man-
dated that a request for abortion must be re-
sponded to within five days.146 Importantly, 
the Court has also established that a risk to 
mental health is a sufficient reason to seek 
an abortion and that a mental health evalua-
tion must be conducted on a woman seeking 
an abortion, thus expanding the provision 
and protecting the right to voluntarily termi-
nate a pregnancy.147

This demonstrates that the use of the rights 
to non-discrimination and equality can pro-
duce legislation which is less vulnerable to 
regressive actions and restriction, and where 
the State has clear and non-derogable obliga-
tions to protect, respect and fulfil. Further to 
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this, it can be progressively expanded in or-
der to secure a broader access to abortion in 
line with the principle of equality. Although 
both the Guttmacher Institute and Women’s 
Link Worldwide have reported that substan-
tive access to abortion in Colombia has not 
yet met the standards required and that 
many women are still denied their right to 
a legal abortion,148 it is clear that the legis-
lative framework supports this right, that it 
cannot be restricted, and that claims of tutela 
have been instrumental in clarifying state re-
sponsibility and process in order to progress 
towards universal access. This framework 
enables advocates to work towards securing 
the substantial enjoyment of this right by the 
women of Colombia.

3.2 International Jurisprudence on Abor-
tion, Discrimination and Equality

United Nations

In K.H.L.M. v Peru, the HRC declared com-
plaints under Articles 3 (non-discrimina-
tion) and 26 (equality before the law) of 
the ICCPR to be inadmissible, stating that 
they had not been properly substantiated, 
because the petitioner had not provided 
any evidence relating to the events which 
demonstrated discrimination under the 
articles.149 In V.D.A. v Argentina,150 which 
concerned a young, mentally-impaired girl 
who had been raped and subsequently re-
fused an abortion, the HRC ruled that there 
had been a violation of Article 3 in relation 
to Articles 7, 17 and 2(3) of the ICCPR, con-
firming that “the State’s failure to exercise 
due diligence in safeguarding the legal right 
to a procedure required solely by women 
resulted in discriminatory treatment”.151

The CEDAW Committee examined the case 
of L.C. v Peru,152 which concerned the case 
of a young rape victim who was denied a 

therapeutic abortion and suffered a delay in 
non-obstetric medical treatment, which re-
sulted in her suffering permanent disability. 
The Committee found that the petitioner had 
suffered multiple discrimination in access-
ing medical care and judicial protection, and 
held that the denial of access to therapeu-
tic abortion and the delay in non-obstetric 
treatment was discrimination and gender 
stereotyping. Finding a violation of CEDAW 
Article 12, which obliges states to eliminate 
discrimination against women in access to 
healthcare, the Committee declared that:

 “[O]wing to her condition as a preg-
nant woman, L. C. did not have access to an 
effective and accessible procedure allowing 
her to establish her entitlement to the medi-
cal services that her physical and mental 
condition required.”153

The Committee ruled that the denial of an 
abortion and the delay in medical treat-
ment violated Article 5 of CEDAW, which 
obliges States to take measures inter alia to 
eliminate gender stereotypes, and were “in-
fluenced by the stereotype that protection 
of the foetus should prevail over the health 
of the mother”.154 The Committee also ruled 
that “the State party is obliged to take all ap-
propriate measures, including legislation, to 
modify or abolish existing laws which consti-
tute discrimination against women”.155

The case of Alyne da Silva Pimentel v Bra-
zil,156 also before the CEDAW Committee, did 
not involve abortion but was the first case 
regarding a maternal death to be decided by 
an international human rights body. The de-
cision is significant as it established the obli-
gation of states to guarantee that all women 
in their jurisdiction have substantive access 
to timely, non-discriminatory, and appropri-
ate maternal health services, finding that 
the state “did not provide timely emergency 
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Measures for “Amalia”, which asked Nicara-
gua to ensure that she could access essential 
non-obstetric health-care whilst pregnant.163 
In a friendly settlement issued in 2007, the 
IACHR held that Mexico had violated the 
rights of an adolescent rape victim, who was 
denied a legal abortion by means of coercion 
by medical professionals.164 Mexico was or-
dered to pay reparations to the victim, an 
order which acknowledged the real costs of 
raising a child and also included psychologi-
cal care, reflecting the mental health costs of 
being forced to continue with a pregnancy as 
a result of rape.

Following the hearing on the Reproductive 
Rights of Women at its 141st Regular Ses-
sion, on 1 April 2011, the IACHR issued its 
boldest statement on abortion yet, requiring 
all member states to review all laws which 
could have a de jure or de facto:

“[D]iscriminatory impact on wom-
en in terms of their access to reproductive 
health services, and […] to prevent any nega-
tive consequences that such measures could 
have on the exercise of women’s human 
rights in general”.165

It went on:

“This implies the obligation to ana-
lyze in detail all laws, regulations, practices, 
and public policies that, in words or in prac-
tice, could have a discriminatory impact on 
women in terms of their access to repro-
ductive health services, and the obligation 
to prevent any negative consequences that 
such measures could have on the exercise of 
women’s human rights in general. The States 
are likewise obligated to eliminate all barri-
ers of fact or of law that keep women from 
obtaining access to maternal health services 
they need, including criminal sanctions for 
seeking such services.”166

obstetric care, hence infringing the right to 
non-discrimination based on gender, race 
and socio economic background”157 and that 
the treatment of the victim constituted mul-
tiple discrimination.158

These cases show that the UN treaty bodies 
are concerned about the direct and mul-
tiple discrimination which women experi-
ence in accessing abortion and reproduc-
tive healthcare.

Europe159

The ECtHR and ECommHR have avoided 
ruling specifically on the point at which the 
right to life begins, but have ruled on other 
aspects in relation to abortion, such as the 
right to privacy and to access and dissemi-
nate information.160 Similarly, the ECtHR has 
found it “unnecessary” to rule on the right to 
non-discrimination (Article 14 ECHR) in re-
lation to abortion in A, B and C v Ireland and 
in Tysiąc v Poland.161 This reflects a general 
reluctance of the Court both to rule on Ar-
ticle 14 and to address reproductive rights 
from the perspective of equality and discrim-
ination. As outlined previously, the ECtHR al-
lows states a wide margin of appreciation in 
the scope of their abortion laws. Were it to 
rule on discrimination and equality in rela-
tion to abortion and reproductive rights, the 
immediate nature of these rights could make 
this margin much narrower, and states may 
be obliged to take positive measures to en-
sure access and may be liable to have to re-
strictive laws challenged on these grounds.

The Inter-American American System

The IACHR162 has decided on some cases in-
volving abortion, but these have not evalu-
ated equality and discrimination, although 
a clear statement on this has been issued. 
In 2010, the IACHR issued Precautionary 
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The statement requires that states remove 
all barriers – including criminal sanctions 
– that limit women’s access to maternal 
healthcare and:

“[R]eminds the States that thera-
peutic abortion is recognised internationally 
as a specialised, necessary health services 
for women intended to save the mother’s life 
when it is at risk due to pregnancy, and that 
denying this service constitutes an attack on 
the life and physical and psychological integ-
rity of women”.167

This recent development is extremely sig-
nificant, as it firmly positions therapeutic 
abortion as an established medical-indicated 
procedure, which can be accessed through 
human rights. It also underpins the conclu-
sion that an absolute ban on abortion does 
not comply with international human rights 
law and violates the fundamental principle 
of non-discrimination. Whilst the most re-
cent statements from the IACHR align abor-
tion and discrimination, these have yet to be 
integrated into a judicial decision.

In March 2012, a petition was submitted to the 
IACHR by the Center for Reproductive Rights 
and local Salvadoran organizations ACDATEE 
and the Colectiva de Mujeres para el Desar-
rollo Local (Women’s Collective for Local De-
velopment).168 The case regards “Manuela”, 
a woman who was sentenced to 30 years in 
prison after suffering an obstetric emergency. 
Medical professionals believed she had at-
tempted an abortion and informed the police, 
who accused her of murder and shackled her 
to the bed. Following this, she was sentenced 
to 30 years in prison. The trial did not meet 
international standards as “Manuela” was not 
able to meet with her legal counsel, speak in 
her own defence, nor was she presumed in-
nocent until proven guilty. In prison, she was 
diagnosed with cancer but denied the medi-

cal treatment which could have saved her, and 
she died in prison in 2010.

This will be the first time an international 
judicial body will hear the case of a woman 
who has been imprisoned as a result of seek-
ing emergency obstetric healthcare in a ju-
risdiction with a no-exceptions abortion ban. 
The petitioners argue that El Salvador’s no-
exceptions ban on abortion violates the right 
to life, the right to personal integrity and 
liberty, the right to humane treatment, and 
the right to a fair trial and judicial protec-
tion, as well as the principles of equality and 
non-discrimination as cross-cutting themes 
which intersect all these rights.169 This case 
is vitally important in order to obtain a judi-
cial decision about abortion in the Americas 
– and specifically about no-exception bans.

If this case proceeds to the IACtHR, this will 
open the opportunity for a legally binding 
decision on access to abortion in the Ameri-
cas. Furthermore, the IACtHR has been less 
reluctant than its European counterpart to 
apply the principles of equality and non-
discrimination as cross-cutting rights in its 
judgments. Taking into account the IACHR’s 
statement on discriminatory abortions laws 
and the Colombian Constitutional Court’s 
interpretation of IHRL and the principles 
of equality and discrimination in relation 
to abortion, it is hard to imagine that the 
IACtHR would not adopt the same reasoning. 
In this respect, this case represents a critical 
stage in the development of jurisprudence 
on abortion and an opportunity for the links 
between abortion, equality and non-discrim-
ination to be formally made by an interna-
tional judicial body.

Conclusion

The principles of equality and non-discrim-
ination have the potential to make a signifi-
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cant contribution to formal and substantive 
access to abortion.  It is clear that no-excep-
tions bans on abortion conflict with states’ 
inviolable obligation under IHRL to uphold 
women’s rights – and in particular their 
rights to life and non-discrimination. As the 
most recent opinions and jurisprudence of 
the UN and OAS bodies indicate, restricting 
therapeutic abortion is also in contravention 
of IHRL, violating inter alia a woman’s rights 
to health, non-discrimination and freedom 
from inhuman treatment. The argument for 
therapeutic abortion as a human right is sig-
nificantly strengthened when the rights to 
equality and non-discrimination are applied 
as cross-cutting themes, and when evidence 
of systemic direct and intersectional dis-
crimination is used to support it. Arguments 
for equality and non-discrimination should 
continue to be used to advocate for de facto 
as well as de jure access to abortion – a criti-
cal element of reproductive healthcare – as 

well as to seek remedy when these rights are 
not upheld.

Moreover, the rights to equality and dis-
crimination are of a mandatory and im-
mediate nature, requiring states to ensure 
substantive enjoyment of rights on an equal 
basis. Using these in litigation and advocacy 
against legislation, practices or policies that 
have the purpose or effect of discrimination 
and which create and perpetrate inequali-
ties can create a foundation for the subse-
quent development of legislation which is 
expansive and less vulnerable to regressive 
action. The positive rights approach ena-
bles a multidimensional approach, which 
obliges the state to ensure substantive ac-
cess and to address compound inequities, 
and which has the potential to identify and 
address the systemic and multiple discrimi-
nation faced by the most marginalised and 
vulnerable women.
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