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1.  Introduction

There are many ways to construe and inter-
pret rights. In this article, I give a glimpse of 
my position, defended more fully elsewhere.3 
On the one hand, I follow the usual position 
of grounding rights on the principle of hu-
man dignity. On the other hand, I defend the 
position that rights should be contextualised 
to the point that general rights, such as the 
right to education, can be deconstructed into 
specific rights, such as the right to affirma-
tive action at universities. This deconstruc-
tion is required mainly because, embedded 
in the concept of rights, there is not only an 
idea of equal rights but also one of universal 
implementation. Rights when restricted to a 
guarantee by a legislative provision do not 
necessarily lead to equality. Rights are only 
truly equal when they are implemented for 
all. This universal implementation can only 
occur by taking into account the different 
vulnerabilities that each person faces as a 
result of discrimination. This is exactly what 
affirmative action does.

I also argue that the right to affirmative ac-
tion is acknowledged by the Brazilian Con-
stitution, a constitution that has been gener-

ous in recognising social rights and material 
equality. As a social right, the right to affir-
mative action is closely related to the idea of 
distributive justice. In this vein, the right to 
affirmative action is a right to a public policy, 
and not a right to be admitted to a particular 
university. 

In part 2 below, I develop a conceptual frame-
work from which I analyse the factual situa-
tion of racial discrimination in Brazil. In part 
3, I discuss two aspects of that factual situ-
ation: (a) the fact that racial discrimination 
has been based on phenotype; and (b) the 
fact that it has been moulded into regional 
disparities. 

2. The Right to Affirmative Action in the 
Brazilian Constitution 

Two Starting Points: the Principle of Hu-
man Dignity and the Concept of Human 
Being

The right to affirmative action has two main 
elements: (a) it is grounded on the principle 
of human dignity; and (b) its structure var-

“[The] adoption of a new principle of distributive 
justice is likely to create conflicts between claims 

under the old and new principles.” 

Michael Rosenfeld2
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ies as the factual situation of discrimination 
varies. I will discuss in this part some of the 
implications of the right being grounded on 
the principle of human dignity, by exploring 
the content of “human dignity”. The content 
of human dignity is defined by the concept of 
the human being, as the human being is the 
subject of dignity. By studying this concept, it 
will be easier to understand why rights have 
to be “contextualised”, that is, why general 
rights have to be deconstructed into more 
specific rights that take into account a per-
son’s vulnerabilities as well as the context 
where those vulnerabilities are produced.  

The principle of human dignity is established 
in article 1 (III) of the Brazilian Constitution: 
“the Federative Brazilian Republic […] is 
founded on […] human dignity”. This prin-
ciple implies the existence of a characteristic 
that all persons have in common by the mere 
fact of their humanity: dignity. The principle 
of human dignity encompasses, therefore, 
the principle of equality in dignity and that 
all persons are equal in dignity. Equality, 
therefore, is the foundation for the theory of 
constitutional rights and the theory of inter-
national human rights. If we accept the argu-
ment that all persons have equal rights, we 
do so because we also accept the argument 
that all persons are equal regarding this one 
essential, non-homogenising characteris-
tic, whose possession does not override the 
possibility of human diversity. That essential 
characteristic is human dignity.

Agreeing that human rights are grounded on 
the idea of equal dignity does not amount to 
having those rights implemented for every-
one. One question should still be answered: 
what are the human traits that give a person 
dignity? In other words, what is the con-
tent of dignity? I propose here a normative 
concept of human being,4 which will help 

in identifying such traits. From those traits, 
the interpreter will be in a better position to 
fully understand the extent of constitutional 
rights, including the right to education. In 
order words, the interpreter will be in a bet-
ter position to see why the general right to 
education should be deconstructed to form a 
specific right (the right to affirmative action 
in universities), which takes into account of 
a person’s vulnerabilities and the context 
where those vulnerabilities were moulded. 
Finally, the interpreter will be better placed 
to understand that the right to education 
goes far beyond its textual enunciation to 
encompass the consideration of factual bar-
riers that impede the implementation of that 
general right for everyone. 

The Principle of Human Dignity from Two 
Perspectives

The principle of human dignity should be ap-
proached from two different perspectives: 
a procedural perspective and a substantive 
perspective. From the procedural perspec-
tive, we should consider legal issues already 
agreed upon or made explicit by a democrat-
ic constitutional process. From the substan-
tive perspective, we should consider other 
issues, not necessarily agreed upon or not 
made explicit by the constitutional process. 
These latter issues may have either a conven-
tional or a non-conventional moral charac-
ter.5 The consideration of procedural issues 
(agreed upon by the constitutional process) 
and substantive issues (of conventional and 
non-conventional moral character) in the 
analysis of the principle of human dignity is 
required by the belief that law’s legitimacy 
and justice are not merely the result of a pre-
established procedure (even if this proce-
dure is democratic); they are also the result 
of moral reasoning.6
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The Procedural Perspective and the Con-
stitutional Procedure

Taking into account the procedural perspec-
tive, we should start the interpretation of the 
principle of human dignity by analysing the 
concept of human being which is implicitly 
drafted by constitutional norms. Standing as 
a turning point in the transition to democ-
racy, the Brazilian Constitution of 1988 en-
compasses both civil and political rights and 
economic, social and cultural rights; both the 
principle of liberty and the principle of equal-
ity; both formal and material principles.7 

Those principles and rights imply a complex 
concept of human being that will serve as the 
content for the principle of human dignity. 
This concept will encompass the following 
elements, explicitly recognised in the Brazil-
ian Constitution: (a) human autonomy (as 
recognised in the constitutional protection 
of physical integrity and freedom of thought 
and religion, article 5); (b) the contextual-
ised character of human beings (as recogn-
ised in articles 3, 7, 37, 215 and 216, which 
embrace affirmative action programmes, the 
goal to eliminate poverty and the principle 
of diversity); and (c) the human potential 
for justice and for taking others into consid-
eration (as recognised in article 3, regarding 
the Republic’s goal to build a just and frater-
nal society).8

The Substantive Perspective and Moral 
Norms 

Substantively, we should consider not only 
conventional moral norms, found in public 
debate on affirmative action programmes 
(analysed elsewhere)9 but also non-conven-
tional or critical moral norms, that is, moral 
norms which are not necessarily accepted by 
the majority, but which are compatible with 
the principle of human dignity. According to 

non-conventional moral norms, the human 
traits recognised by the Constitutional text, 
such as autonomy, diversity, and the poten-
tial to take others into consideration are 
articulated in a formula developed with the 
support of Charles Taylor’s theory of human 
agency.10 The consideration of non-conven-
tional moral norms in the analysis of consti-
tutional norms is aimed at reducing the de-
gree of discretion available to the interpreter, 
as well as to finding an interpretation11 which 
will better respond to the principle of human 
dignity. I propose, therefore, the following 
concept of human being:

The human being is characterised by the 
potential for individual and inter-subjec-
tive moral articulation to follow a concept 
of "good", to learn about oneself, and to act 
morally on one’s own empirical condition, on 
one’s own identity. 

This concept encompasses the notions of 
autonomy and diversity as well as the po-
tential to take others into consideration, as 
established in the Brazilian Constitution. 
More specifically, this concept embraces the 
apparent dichotomies: (a) between equal-
ity (in dignity, characterised by a potential 
to make moral decisions which is inherent 
to all persons) and diversity (found in indi-
vidual authenticity as well as in one’s un-
equal empirical situation)12; (b) between 
autonomy (because no person is completely 
determined by one’s environment; that is, 
every person has the potential for moral ar-
ticulation) and context (because no person is 
completely free to make choices; because all 
persons are, to a certain extent, restrained 
by their empirical condition, that is, needing 
to act upon one’s own empirical condition); 
(c) between instrumental reason (purely 
focused on the identification of adequate 
means to specific ends)13 and non-instru-
mental reason (focused on common ends or 
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even universal ends; that is, focused on inter-
subjective moral articulations)14; and (d) be-
tween atomism (characterised by a complete 
autonomy between the self and the society 
which surrounds her)15 and belonging (to 
this society, the only place where one can de-
velop one’s moral potential).

Individual rights are grounded on a contex-
tualised concept of the human being: of a be-
ing that is at the same time free and deter-
mined by one’s environment. For this reason, 
individual rights should also be perceived as 
contextualised. More specifically, a contextu-
alised perception of the human being implies 
a contextualised interpretation of the prin-
ciple of human dignity, and a contextualised 
theory of rights. 

The Impact on the Theory of Rights

The adoption of a contextualised concept of 
the human being will also be a basis for more 
efficient rights, including here the right to 
education. This is due to the idea that only by 
considering contextual inequalities among 
persons, only by considering the specific 
barriers faced by each group of persons in 
the implementation of their rights, is it pos-
sible to construe rights which can be equally 
implemented for all. Also only by consider-
ing those inequalities is it possible to imple-
ment the constitutional principle of human 
dignity. 

As we adopt a contextualised concept of hu-
man being and human dignity, we must con-
sider the context in the construction of the 
general right to education and of the specific 
right to affirmative action programmes at 
universities. Each group has specific vulner-
abilities, but I will limit this discussion to 
addressing the right of a particular group, 
blacks, to affirmative action programmes 
in Brazilian universities. Although I will not 

cover all aspects of this specific and contex-
tualised right in this article, I will approach it, 
by highlighting some of the challenges faced 
by those who are discriminated against on 
the basis of race in Brazil. 

3. The Brazilian Notion of Racial Discrimi-
nation and Its Implications on the Right to 
Affirmative Action at Universities16

There are a few peculiarities of the Brazil-
ian notion of racial discrimination that are 
worth stating from the outset. It is clear that 
racial discrimination has persisted under a 
myth of racial democracy, in spite of the fact 
that blacks are almost a numerical majority 
in Brazil. Moreover, racial discrimination has 
been based on phenotype17; and has been 
moulded into regional disparities. I will fo-
cus my arguments in this paper on these two 
latter issues and I will discuss how those is-
sues influence the configuration of the right 
to affirmative action for blacks in Brazilian 
universities.  

The Meaning of Race in the Brazilian 
Context and the Identification of Benefi-
ciaries Regarding the Right to Affirmative 
Action Programmes

A very strong source of continued de facto 
discrimination in Brazil is denial: denial of 
race and of racism.  Denial is made possible, 
among other reasons, by a conceptual confu-
sion involving the meaning of race. This con-
fusion is related to the belief that there is no 
sufficiently objective way to define race in a 
country where so much miscegenation has 
occurred.18 The issue of racial identification 
is complex, and I do not intend to exhaust it 
here.19 It is relevant to say, however, that this 
problem of racial identification is particularly 
acute in Brazil, because Brazilians often deny 
the existence of race after assuming that the 
only valid definition of race is the one adopt-
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ed in the United States. Race, some would say 
in Brazil, can only be precisely defined when 
legal segregation and the lack of miscegena-
tion have allowed one to establish rigid ra-
cial lines based on ancestry.  In this vein, the 
American “one drop of blood” policy would 
be the only way objective enough to define 
race. Because Brazilians have practically not 
been legally segregated since the abolition 
of slavery, and because Brazilian society is 
highly miscegenated, one would not be able 
to identify particular races in Brazil.

This argument is, however, flawed, since it 
disregards the fact that race, as a social (ar-
tificial) construction, will always vary from 
one society to the other, and will always 
carry complex definitions and complex pro-
cesses of identification. In the United States, 
the Census Bureau started to collect informa-
tion on colour in 1850.20 Since then, different 
classifications were adopted, including the 
consideration of “mullatos” from the 1850 
census (when enumerators were instructed 
to classify a slave as black or “mullato”) to 
the 1930 census.21 As of 1997, six racial cat-
egories are identified in the United States for 
census purposes: American Indian or Alaska 
Native, Black or African American, Hispanic 
or Latino, Native Hawaiian or Other Pacific 
Islander, Asian, and White.22 In Brazil, where 
race is based on phenotype and not on ances-
try, identification will have to follow patterns 
different from those adopted in the United 
States. It does not mean, however, that identi-
fication will be impossible in Brazil. Reliable 
data on race started to be gathered in Bra-
zil in 1872,23 and it was suspended only be-
tween 1900 and 1930.24 In the 1872 census, 
four terms were used: white, black, brown 
(pardo), and mestizo Indian (caboclo).25 To-
day, the Brazilian census uses five categories: 
black, white, yellow, brown or pardo, and in-
digenous.

The possibility of racial identification in Bra-
zil is also attested by the fact that blacks are 
often identified as a target for discrimina-
tion. The following numbers highlight the 
existence of racial identification and racial 
discrimination, as they make explicit the 
disparities between the representation of 
blacks in Brazilian society, on one side, and 
the representation of blacks in universities, 
on the other. Although blacks were 45.3% 
of the Brazilian population in 1999,26 there 
were 1,140,000 white students 18 years or 
older enrolled in Brazilian universities in 
1991 as compared with 277,000 black stu-
dents. White students were 78.3% of uni-
versity students and blacks were 19.7%. In 
2000, there were 2,355,000 white students 
enrolled in Brazilian universities, amount-
ing to 78.8% of Brazilian university students. 
However, there were only 576,000 black 
students, amounting to 19.3% of university 
students. If we consider only university stu-
dents between 18 and 24 years old, there 
was an even steeper decrease in the number 
of blacks in Brazilian universities between 
1991 and 2000: from 16.7% to 15.9%.27 

Understanding the social and artificial char-
acter of race is essential to understanding 
a particular context of discrimination and 
to fighting against it. In the case of Brazil-
ian blacks, race is constructed and socially 
defined by phenotype, and not by ancestry, 
as is the case in the United States. Remedies 
should, therefore, target beneficiaries pre-
dominantly by phenotype in Brazil, and not 
ancestry. 

This is not, however, a standard practice. 
At the Federal University of Sao Paulo 
(UNIFESP), for instance, quota candidates 
must prove that they or one of their ances-
tors is black, by presenting documents such 
as a birth certificate.28 In order to assure 
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some objectivity, a better alternative would 
be to restrict identification to the analysis of 
phenotype, the only criterion which is com-
patible with the Brazilian notion of racial dis-
crimination.

The identification of beneficiaries of affirma-
tive action programmes in Brazil should start 
by self-identification, in order first to avoid 
external identification which could lead to 
invidious forms of discrimination, and sec-
ond to strengthen self-recognition as a mem-
ber of the discriminated group (there is still 
in Brazil a superficial denial of one’s own and 
the other’s race as an unsuccessful means of 
fleeing from the idea of discrimination).29 

Taking into account the degree of miscege-
nation and the resulting distrust concerning 
racial identification in Brazil (there is, how-
ever, a considerable degree of confluence 
between self racial identification and identi-
fication by third parties at a rate of 79%),30 
racial self-identification could be comple-
mented by other means. In order to avoid 
fraud in obtaining benefits or simply in order 
to avoid distrust, a few additional identifica-
tion mechanisms could be used, such as: (1) 
forms with multiple questions about the can-
didate’s race (which could be used to assess 
coherence in one’s self-identification);31 (2) 
signed statements; (3) interviews; and (4) 
photos.32 Furthermore, identification com-
mittees could be formed after the candidate’s 
self-identification.

The specific right to affirmative action pro-
grammes for blacks in Brazilian universities 
encompasses, therefore, a right to affirma-
tive action programmes that identify race 
by phenotype, as an identification method 
which better corresponds to the notion of 
race adopted in Brazil. Also, the specific right 
to affirmative action programmes should en-

compass an identification policy that would 
overcome the current distrust regarding self-
identification in the country, so that the right 
is actually implemented for everyone. As 
mentioned before, in a contextualised theory 
of rights (grounded on a contextualised prin-
ciple of human dignity) the universal imple-
mentation of a right is part of this right. 

Regional Disparities 

Another peculiarity of the Brazilian version 
of racial discrimination is regional dispari-
ties. While “the right to education for all” had 
already been recognised by article 149 of the 
1934 Brazilian Constitution, inequality in ed-
ucation persisted in Brazil. Illustratively, illit-
eracy stood at 51.1% among blacks 25 years 
old or older in 1999, but was only 10.4% 
for whites.33 The number of years of educa-
tion among young whites increased from 2.9 
years in 1960 to 8.3 years in 1999. Among 
young blacks, it increased from 1.3 years 
to 6.1 years in the same period. Although 
relative inequality has decreased, absolute 
inequality in years of education increased 
between blacks and whites from 1.6 years 
to 2.2 years of education.34 Similar inequali-
ties are found in universities, as mentioned 
above. Targeted, group-based policies are 
needed, but they might be needed in differ-
ent ways in different regions in Brazil. 

If we are talking about quotas, for instance, 
as a legitimate tool in affirmative action pro-
grammes, some conditions should be estab-
lished for their application. Quotas should be 
determined on a level which is high enough 
to assure participation of blacks in the class-
room (in the United States some scholars 
established this level at 17%)35 and to over-
come the idea that certain social positions 
are reserved for members of certain racial 
groups. Two specific issues should be con-
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sidered in establishing quotas: (a) Brazilian 
society is ingrained with regional inequali-
ties; and (b) the social positions that we hold 
are in part the result of our own responsible 
choices (as we are in part autonomous be-
ings) and in part the result of context (we are 
in part determined by our context).

I propose, therefore, an initial test for quo-
tas. It is only a test, because we are dealing 
with a very specific idea of rights: an idea of 
“contextualised rights” that should be imple-
mented for all. This construction of rights 
encompasses the issue of implementation, 
and in order better to implement rights, we 
need to assess results. The initial test should 
then embrace quotas which: (a) respect the 
representation of blacks in each Brazilian re-
gion; (b) are sufficient to foster participation 
in the classroom; and (c) are inferior to the 
representation of blacks in each region (we 
are in part autonomous and therefore in part 
responsible for our positions in society).36 
As the average representation of blacks in 
Brazilian society was 45.3% in 1999, with 
15.67% in the Southern region, 35.14% in 
the Southeast region, 52.95% in the Central 
region, 70.11% in the Northeast region and 
70.87% in the Northern region,37 breaking 
with stereotypes in each of those regions will 
require different quotas. 

Regional quotas should therefore be calcu-
lated as an average between current national 
representation of blacks in Brazilian univer-
sities (19.3%)38 and the representation of 
blacks in each region. By proposing this av-
erage, we seek to achieve a balance between 
merit and racial equality, as well as between 
autonomy and determination, which are el-
ements of the concept of human being and, 
therefore, of the principle of human dignity, 
adopted in the Brazilian Constitution. Conse-
quently, I propose quotas of approximately 
27% (average between 19.3% and 35.14%) 

for the Southeast region, of 36% (average 
between 19. 3% and 52.95%) for the Central 
region, of 45% (average between 19.3% and 
70.11%) for the Northeast region; and also of 
45% (average between 19.3% and 70.87%) 
for the Northern region. In the Southern re-
gion, where the representation of blacks in 
society is only 15.67% (close to the repre-
sentation of blacks in the United States and 
inferior to the national average representa-
tion of blacks in universities), quotas could 
be established at the minimum estimate 
sometimes envisioned for American univer-
sities in order to assure participation: 17%.

4. Conclusion

There are still a considerable number of is-
sues that should be addressed in the configu-
ration of the right to affirmative action for 
blacks at universities in Brazil: (a) the prin-
cipal of meritocracy (which is recognised 
by the Brazilian Constitution with regard to 
higher education); (b) the balance between 
universalist and affirmative action policies; 
(c) the partial convergence between poverty 
and racial discrimination; (d) the difference 
between rights’ holders and beneficiaries in 
a right which is in great part based on the 
idea of distributive justice; (e) the implicit 
constitutional principles which further shape 
the principle of human dignity as applied to 
education, among others.

My intention in this article was to give a 
glimpse of a particular way of interpreting 
rights with a focus on the right to education. 
I have argued that rights are derived from a 
contextualised principle of human dignity, 
and are, therefore, contextualised. It means 
that a general right, such as the right to edu-
cation, can be deconstructed into specific 
rights, such as the right to affirmative action 
for blacks in universities. This deconstruc-
tion will occur in accordance with context.  
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Among all the aspects that could be addressed 
here, I chose to analyse two peculiarities of 
the Brazilian context concerning the right to 
affirmative action for blacks in universities: 
the way race is construed in Brazil, and re-
gional disparities. Those peculiarities were 

taken into account in the configuration of the 
specific and contextualised right to affirma-
tive action in order to assure a general right 
to education is effectively implemented for 
all. Much more, however, can and should be 
said on the issue.
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