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The Standing of National Equality Bodies 
before the European Union Court of Justice: 
the Implications of the Belov Judgment

“Where such a question is raised before any court or tribunal of a member state, 
that court or tribunal may, if it considers that a decision on the question is neces-
sary to enable it to give judgment, request the Court to give a ruling thereon.”

(Article 267 Treaty on the Functioning of the European Union)

This article aims to analyse and discuss the im-
plications of the preliminary ruling of the Court 
of Justice of the European Union (CJEU), deliv-
ered on 31 January 2013 in response to a ref-
erence for a preliminary ruling by the Bulgar-
ian national equality body, Komisia za Zashtita 
ot Diskriminatsia (Commission for Protection 
against Discrimination, KZD).2 It argues that, 
by declaring the reference for a preliminary 
ruling by the KZD inadmissible, the CJEU has 
missed an important opportunity to interpret 
the EU’s Race Equality Directive3 and to further 
establish itself as a leading human rights court.

The article starts by summarising the pre-
liminary ruling procedure, followed by an 
analysis of the judgment, in conjunction with 
the Opinion of Advocate General Kokott de-
livered in this case on 20 September 2012. 
Finally, it provides a view on the implications 
of the judgment and the steps which differ-
ent actors and stakeholders could take with 
a view to reducing the potential negative ef-
fects of the judgment.

The Reference for a Preliminary Ruling

The KZD was set up pursuant to the EU’s 
Race Equality Directive.4 It has a predomi-

nantly quasi-judicial character5, with the 
power to issue legally binding decisions and 
to impose compulsory administrative meas-
ures.6 The powers and mandate of the KZD 
are set out in Article 47 of the Bulgarian 
Law on Protection against Discrimination 
(Zakon za Zatschitita ot Diskrimininatsia).7 
The KZD is acknowledged as a “B status” 
National Human Rights Institution in the UN 
system by the International Coordinating 
Committee of National Institutions for the 
Promotion and Protection of Human Rights 
(ICC).8 According to the Statute of the ICC, 
the Sub-Committee on Accreditation (SCA) 
has the mandate to consider and review 
applications for accreditation and to make 
recommendations to the ICC Bureau mem-
bers with regard to the compliance of appli-
cant institutions with the Paris Principles. 
The SCA assesses compliance with the Paris 
Principles in law and in practice.9 In accord-
ance with the Paris Principles and the ICC 
SCA Rules of Procedure, the classifications 
for accreditation used by the SCA are: “A 
status” (voting member, in compliance with 
the Paris Principles); “B status” (observer 
member, not fully in compliance with the 
Paris Principles or insufficient information 
provided to make a determination); and “C 
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status” (non-member, non-compliance with 
the Paris Principles).

The SCA considered the KZD’s application 
for accreditation in October 2011 and rec-
ommended that the KZD be accredited with 
“B status”. The SCA based its recommenda-
tion on the following facts:

- the KZD has a mandate to prevent and 
protect against discrimination, and to pro-
mote equality of opportunity but it does not 
have a mandate to protect and promote all 
human rights;

- the founding law of the KZD does not pro-
vide for the protection from legal liability 
for actions undertaken by Commissioners in 
their official capacity;

- the existing legislation does not provide a 
sufficiently clear, transparent and participa-
tory selection process for the Commissioners 
of the KZD.10

The case giving rise to the reference for 
a preliminary ruling was initiated by Mr 
Belov, a person who describes himself as 
Roma. He lives in the Ogosta district of the 
Bulgarian city of Montana. The ChEZ Elek-
tro Balgaria AD (CEB), a company supplying 
energy, placed meters to measure electric-
ity consumption at a height of 7m above the 
ground on posts situated on the outside of 
houses connected to the electricity network 
in certain districts of Montana which were 
commonly known to be inhabited primar-
ily by members of the Roma community 
(in particular in the Ogosta and Kosharnik 
districts). Outside these districts, the elec-
tricity meters were placed at a maximum 
height of 1.7m, usually in the consumers’ 
homes, on the outside walls of the building 
or on surrounding fences.11 Mr. Belov claims 
that this differential treatment constitutes 

discrimination on the ground of racial or 
ethnic origin and turned to the KZD seek-
ing remedy. ChEZ Razpredelenie Balgaria 
AD (CRB), a company which owns the elec-
tricity distribution networks and the State 
Energy and Water Regulation Commission 
(DKEVR) were admitted as joined parties in 
the proceedings by the KZD.12

The KZD decided to stay the proceedings and 
make a reference to the CJEU for a prelimi-
nary ruling under Article 267 of the Treaty 
on the Functioning of the European Union 
(TFEU). This Article enables a “court or tri-
bunal” to request the Court to give a ruling 
on a question raised before it relating to EU 
law if the court or tribunal considers that a 
decision on the question is necessary to en-
able it to give a judgment.13 The reference in 
the present case sought an interpretation by 
the CJEU on material and procedural ques-
tions relating to the Race Equality Directive, 
including an interpretation of its provisions 
relating to indirect discrimination and the 
shift of the burden of proof. 

The reference is highly relevant in its at-
tempt to further clarify EU equal treatment 
legislation. It sought to determine the follow-
ing questions:

1.	 Whether the case falls within the scope of 
the Race Equality Directive? (question 1)

2.	 Whether, as in the Bulgarian Law on Pro-
tection against Discrimination, the meaning 
of “treated less favourably” and “put persons 
(…) at a particular disadvantage” in Arti-
cle 2(2)(a) and 2(2)(b) of the Race Equal-
ity Directive entails that the treatment has 
to also infringe, directly or indirectly, rights 
or interests explicitly defined in law? If the 
answer to this question is negative, whether 
the national court is obliged to disregard the 
national legislation? (questions 2-4)
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3.	 Whether, according to Article 8(1) of the 
Race Equality Directive, the victim of dis-
crimination has to establish facts that impose 
an unambiguous, incontestable and certain 
conclusion or whether it is sufficient if the 
facts justify an assumption or presumption 
of discrimination? (question 5)

4.	 Whether facts such as in the main pro-
ceedings can lead to a shift of the burden of 
proof? (question 5)

5.	 What form of discrimination could be 
presumed from facts such as in the main pro-
ceedings: direct or indirect discrimination 
and/or harassment? (question 6)

6.	 What factors could suffice to justify the 
measures applied by the defendant compa-
nies in the main proceedings? (question 6)

In retrospect, however, it is arguable that the 
key question raised by this case was one of 
admissibility, as in the past, according to data 
available to the author, none of the national 
equality bodies set up pursuant to the Race 
Equality Directive have attempted to refer a 
case to the CJEU for a preliminary ruling.14 
It is important to clarify for the purposes of 
the forthcoming analysis that such a dilem-
ma would not arise in the case of predomi-
nantly promotion type equality bodies, as 
their mandate and functions, in particular 
their lack of powers to formally decide on in-
dividual instances of discrimination, clarify 
beyond any doubt that they are not in a posi-
tion to refer a case to the CJEU. Consequently, 
the following analysis is focused on, and rele-
vant for, predominantly tribunal type (quasi-
judicial) equality bodies only. 

In light of their fundamentally different 
conclusions, it is interesting to compare 
the different arguments and conclusions 
of the Opinion of Advocate General Kokott 

and the judgment of the CJEU on the ques-
tion of admissibility.

The Status of a Court or Tribunal

The respondents in the domestic case (CEB 
and CRB) both claimed in their written sub-
missions to the CJEU that the KZD does not 
have the status of a court or tribunal and 
therefore its reference to the CJEU for a pre-
liminary ruling was inadmissible. The Bul-
garian government and the European Com-
mission both considered in their written 
submissions that the KZD qualifies as a court 
or tribunal for the purposes of Article 267 
TFEU and therefore its reference to the CJEU 
was admissible.15

It is common ground in the Opinion of Advo-
cate General Kokott and in the judgment, as 
well as a well-known principle developed by 
the CJEU in its case-law, that assessing the 
right of a body to refer a question for prelimi-
nary ruling is a question governed by EU law 
alone.16 A number of criteria are examined 
by the CJEU in this regard, such as whether 
the body is established by law, whether it 
is permanent, whether its jurisdiction is 
compulsory, whether its procedures are in-
ter partes, whether it applies rules of law 
and whether it is independent. In addition, 
a national court may refer a question to the 
Court only if there is a case pending before 
it and it is called upon to give judgment in 
proceedings intended to lead to a decision of 
a judicial nature.17

The Opinion of Advocate General Kokott 
notes that the KZD’s mandate as an equality 
body under the Race Equality Directive does 
not justify an automatic acceptance of its sta-
tus as a court or tribunal, as Article 7(1) of 
the Directive requires member states to en-
sure the defence of rights by way of “judicial 
and/or administrative procedures”.18
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The Advocate General also notes that decid-
ing on a number of the criteria mentioned 
above does not pose any problems in the pre-
sent case as it is not disputed that the KZD is 
established by law, is permanent, applies the 
rule of law or has an inter partes procedure.19

 
Thus, the Advocate General notes that the 
main dispute is centred on the issues of the 
independence of the KZD, the compulsory 
character of its jurisdiction and the judicial 
character of its decisions.20

The Question of Judicial Character

The Court notes in its judgment that the KZD, 
as an equality body responsible for promot-
ing equal treatment, has a number of powers 
and functions that are clearly not of a judicial 
character. However, this does not in itself de-
cide its status because, according to the judg-
ment, it is  the particular functions which the 
KZD is required to exercise when a case is 
referred to it, which determine whether it is 
classified as a “court or tribunal” within the 
meaning of Article 267 TFEU.21

However, the Court notes that a number 
of factors, including those relied on by the 
CEB and the CRB, are capable of giving rise 
to doubts as to the judicial character of the 
KZD’s procedure. These factors are detailed 
below, together with the Advocate General’s 
assessment relating to the same factors.

First, the Court notes that according to Ar-
ticle 50 of the Bulgarian Law on Protection 
against Discrimination, proceedings before 
the KZD can be brought: (1) on the appli-
cation of the person concerned; (2) on the 
initiative of the KZD; or (3) by complaints 
from natural and legal persons or state and 
local authority bodies. In the Court’s view, 
the main proceedings  launched by Mr Belov 
were based both on paragraph 1 (as a per-

son directly concerned) and paragraph 3 (as 
he claims to act on behalf of other inhabit-
ants concerned by the measure) of Article 
50.22 However, the Court held that the KZD’s 
procedure is essentially similar regardless of 
whether it proceeds on a complaint, an appli-
cation or its own initiative and the KZD has, 
inter alia, extensive powers of investigation 
in order to gather the evidence necessary to 
elucidate the facts concerned. Furthermore, 
the results to which those proceedings are 
intended to lead, whether initiated by an ap-
plication, complaint or by the KZD’s own mo-
tion, are themselves similar, and are namely: 
an injunction to cease the discrimination 
found and an order for the persons respon-
sible to pay fines.23

The Advocate General adopts a different 
interpretation and claims that it is imma-
terial that the decision-making body of the 
KZD can theoretically proceed on its own 
initiative, as in the present case the KZD did 
not take action based on its own initiative, 
but proceeded based on the complaint of a 
presumed victim of discrimination. For the 
analysis of the question regarding whether 
the KZD can be classified in the present case 
as a “court or tribunal” within the meaning 
of Article 267 TFEU, it is not relevant that 
the KZD has other powers which it has not 
made use of.24

Second, the Court notes that the KZD may, 
as it has done in the present case, join addi-
tional parties to the proceedings of its own 
motion, in particular where the KZD consid-
ers that those parties may have to answer for 
the discrimination alleged by the applicant/
complainant and/or be liable to pay a fine on 
that basis.25

The Advocate General in this respect holds 
that the fact that the KZD may join other par-
ties to the complaint procedure before the 
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members of the Commission does not mili-
tate against accepting its status as a court or 
tribunal, since this procedural possibility is 
open to conventional administrative courts 
as well, such as the German Code of Adminis-
trative Court Procedure.26

Third, the Court observes that the KZD has 
the status of defendant in front of the admin-
istrative court if its decision adopted after 
proceedings is appealed, as in the present 
case. Furthermore, if the decision is annulled 
by the administrative court, the KZD can ap-
peal this decision to annul.27

The Advocate General places the emphasis 
on determining the specific capacity in which 
the KZD is acting, in the particular legal con-
text in which it is requesting a preliminary 
ruling. With reference to previous rulings, 
the Opinion states that a single national body 
may be regarded partly as a court or tribu-
nal and partly as an administrative authority, 
depending on whether it is performing judi-
cial functions or functions of an administra-
tive nature in a specific case. The Advocate 
General recalls that in the present case the 
independent decision-making body of the 
KZD has made a reference to the Court in a 
complaint procedure, in which it delivers a 
decision following an impartial examination 
of the complaint. The administrative func-
tions performed in other situations, such as 
providing advice to victims or representing 
the KZD in the higher courts are, the Advo-
cate General argues, irrelevant in the present 
case and in deciding on admissibility.28

Fourth, the Court notes that “it seems to follow 
from the Administrative Procedural Code”, 
that if an action is brought against a decision, 
the KZD can revoke its decision given in pro-
ceedings such as those at issue in the main 
proceedings, provided that the party to whom 
the decision is addressed is favourable.29

The Advocate General also refers to the fact 
that the KZD can set aside or alter its own 
decisions. However, given the fact that this 
possibility is only open with the agreement 
of both parties, the Advocate General sug-
gests that it does not militate against its 
status as a court or tribunal under Article 
267. The Opinion compares this procedural 
feature of the KZD’s decisions with the fact 
that administrative authorities can generally 
rescind their decisions without the consent 
or agreement of the parties. Therefore, the 
Advocate General suggests, the KZD’s pro-
cedure can be regarded as a “hybrid” of a 
conventional administrative authority and a 
conventional court, as its decisions can only 
be altered with the consent of both parties. 
The Opinion suggests that this can be seen 
as an expression of the dispositive principle 
in judicial proceedings, according to which 
parties in such procedures have significant 
control over the proceedings and can, for 
example, terminate legal proceedings with a 
settlement beforehand, without a judgment 
being delivered.30

The Court’s judgment summarises the 
above four factors (the possibility of the 
KZD to proceed on its own motion and its 
extensive investigative powers; the KZD’s 
power to join persons to the proceedings 
on its own initiative; the fact that the KZD 
is a defendant in court proceedings if its 
decision is appealed; and the possibility for 
the KZD to revoke its decisions under the 
circumstances detailed above) as substan-
tiating the fact that the KZD’s decisions in 
proceedings on the basis of a complaint or 
application under Article 50 of the Law on 
Protection against Discrimination are simi-
lar in substance to an administrative deci-
sion and do not have a judicial nature within 
the meaning of the case-law of the Court on 
the interpretation of the phrase “court or 
tribunal” in Article 267 TFEU.31
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Compulsory Jurisdiction

The Court notes that the Bulgarian Law on 
Protection against Discrimination put in 
place two alternative independent proce-
dures enabling an alleged victim of discrimi-
nation to seek redress, since besides the ad-
ministrative procedure before the KZD, they 
can also bring an action for ceasing discrimi-
nation and the payment of damages in front 
of the District Court.32

Further, the Court argues that the KZD’s de-
cisions can be appealed to the administra-
tive courts and those judgments further ap-
pealed to the Supreme Administrative Court. 
Therefore, according to the Court, these ju-
dicial appeals ensure the effectiveness of the 
preliminary ruling mechanism provided for 
in Article 267 TFEU and the uniform inter-
pretation of European Union law.33

Although it is not entirely clear what the 
Court intended by making these additional 
remarks, it is interesting to contrast its com-
ments with the Advocate General’s argu-
ments relating to the question of compulsory 
jurisdiction. Referring to the Dorsch Consult 
case,34 the Opinion recalls that the Court 
drew a distinction between “compulsory” in 
the sense of the only way of obtaining legal 
redress and “compulsory” in the sense of the 
binding determination of a case. Since the 
Dorsch Consult case did not go more into de-
tail regarding the relevance and application 
of the two different interpretations, the Ad-
vocate General suggested that the Belov case 
offered the Court an opportunity to further 
clarify its case law on this point.35 In the pre-
sent case, both the European Commission 
and the Advocate General suggested that the 
Court should adopt the latter definition of 
compulsory jurisdiction, meaning only the 
binding character of the decisions. Following 
the other interpretation strictly, they argue, 

would result in neither the KZD nor the dis-
trict courts having compulsory jurisdiction 
and therefore the possibility to refer ques-
tions for a preliminary ruling to the CJEU.36

A Simplified Analysis

Since, in the Court’s view, the above-men-
tioned four factors relating to the judicial 
character of the KZD’s decisions in cases 
similar to the main proceedings sufficed 
to establish that the KZD is not a “court or 
tribunal” within the meaning of Article 267 
TFEU,  the Court did not see the need to ex-
amine whether the other criteria for assess-
ing whether a referring body is a “court or 
tribunal” were satisfied by the KZD in decid-
ing that it did not have jurisdiction to rule on 
the referred questions.37

In other words, the Court decided to focus 
exclusively on the judicial character of the 
KZD’s procedure and decisions and saw no 
need to analyse the other factors when de-
termining the status of the organisation as 
a “court or tribunal”. As pointed out by the 
Advocate General, the Court in the last dec-
ade has had to decide on the admissibility 
of references for a preliminary ruling from 
a large number of newly set up independ-
ent authorities.38 The depth of the analysis 
in those cases varies but it is notable that in 
some cases which were later found inadmis-
sible, the Court decided to focus its analysis 
on only one or a few factors and did not pro-
vide its view on the remaining issues. 

In the RTL Belgium case,39 the Court restrict-
ed its analysis to the question of independ-
ence, later finding the reference inadmissible 
due to the fact that the Belgian Licensing and 
Control Authority of the Broadcasting Au-
thority was not acting as a third party in rela-
tion to the interests at stake and, accordingly, 
did not possess the necessary impartiality 
with respect to alleged offenders.40 
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In the Syfait case,41 the Court analysed the 
questions of independence and of judicial 
character. It found the reference inadmis-
sible inter alia because there was an opera-
tional link between the Greek Epitropi An-
tagonismou, a decision-making body, and its 
secretariat, a fact-finding body on the basis 
of whose proposal it adopts decisions.42 Fur-
thermore, it also pointed out that the com-
petition authorities of the member states are 
automatically relieved of their competence 
where the European Commission initiates its 
own proceedings and in such cases the pro-
ceedings initiated before that authority will 
not lead to a decision of a judicial nature.43 It 
is worth pointing out that there is no refer-
ence in the judgment to the European Com-
mission relieving the referring authority of 
its competence in the case.

By comparison, in the Abrahamsson and An-
derson case,44 the Court found the reference 
admissible based upon its analysis of the 
body as being established by law, perma-
nent, independent, having an inter partes 
procedure and applying rules of law. It found 
that the Swedish Överklagandenämnden för 
Högskolan (Universities' Appeals Board), “al-
though an administrative authority, is vested 
with judicial functions”.45

In the Österreichischer Rundfunk case,46 the 
Court examined whether the Austrian Bun-
deskommunikationssenat (Federal Commu-
nications Board) was established by law, was 
independent, had compulsory jurisdiction 
and an inter partes procedure and whether it 
applied rules of law. It found the reference ad-
missible, however it did not examine whether 
the Board’s decisions were of a judicial nature.

In the Westbahn Management case,47 the 
Court considered that the Austrian Schienen-
Control Kommission (Rail Supervisory Com-
mission) was a “court or tribunal” based on 

the fact that it was established by law, per-
manent, independent, had compulsory ju-
risdiction and applied rules of law in inter 
partes procedures. It did not, however, exam-
ine specifically whether the Commission’s 
decisions were of a judicial nature.

In the Dorsch Consult case,48 the Court found 
the reference from the German Vergabeüber-
wachungsausschuß des Bundes (Federal Pub-
lic Procurement Awards Supervisory Board) 
admissible on the basis of it being established 
by law, permanent and independent and ap-
plying rules of law. It also noted, showing con-
siderable flexibility, that the requirement that 
the procedures before the hearing body con-
cerned must be inter partes, is not an abso-
lute criterion.49 Furthermore, it is noteworthy 
that the Court found that “in this particular 
instance, the Federal Supervisory Board exer-
cised a judicial function”, focusing strictly on 
the procedure in question.50

Arguably then, if compared to some of the 
case law referred to above, in the Belov case, 
the Court may have made a “practical” deci-
sion  in order to shorten the analysis of the 
case. However, this approach risks omit-
ting the analysis of a number of important 
factors which, given their interconnected 
nature, could potentially result in a funda-
mentally different finding concerning the 
admissibility of the reference. By way of ex-
ample, it could arguably prove very difficult 
or impossible in certain cases to determine 
the judicial character of the procedure be-
fore a body without conducting a careful 
analysis of its independence (including an 
analysis of the links between the  decision-
making body and the administrative body) 
and compulsory jurisdiction. 

At first sight, the clear-cut and fundamental 
difference in the reasoning and the result-
ing conclusions between the Opinion of the 
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Advocate General and the judgment of the 
Court could seem puzzling. It becomes, how-
ever, easier to understand once we discover 
the essential difference in the process and 
the premise of the analyses. The Advocate 
General conducted her analysis carefully, 
segmenting the procedural and substantive 
rules relating to the decision-making body 
of the KZD and those relating to the admin-
istrative body within the organisation. She 
acknowledged that from a functional point 
of view, there is a clear separation between 
the KZD’s decision-making body and the ad-
ministrative body subordinate to it.51 On this 
premise, she confined her analysis to the 
procedural rules relevant to the case in ques-
tion, those of the decision-making body, and 
went even further by disregarding the impli-
cations of Article 50(2) of the Bulgarian Law 
on Protection against Discrimination (start-
ing a procedure on own initiative) as it was 
irrelevant in the case in question.

By contrast, the Court opted for a far less 
segmented analysis, taking into account pro-
visions relating to the administrative body 
of the KZD and procedural rules such as Ar-
ticle 50(2) of the Bulgarian Law on Protec-
tion against Discrimination which had no 
concrete relevance in the present case. This 
stance taken by the Court should be con-
trasted with other judgments such as that in 
Dorsch Consult, which focused more clearly 
on concrete cases and concrete procedures, 
and disregarded other elements.

Other Factors

Given her Opinion’s fundamentally different 
conclusion, it seems all the more important 
to also look at the Advocate General’s find-
ings regarding the other factors taken into 
account when proposing to deem the refer-
ence from the KZD admissible.

Although the Court focused mainly on the 
question of judicial character, it did not ex-

amine the question of the rules concerning 
the relationship between the KZD’s proce-
dure and the civil courts’ procedure. The 
Advocate General suggests that the fact that 
the KZD may not decide on a complaint if 
the same case is already pending before a 
Bulgarian civil court is only an expression of 
the principle of lis pendens – excluding proce-
dures if the same claim is already before an-
other court. The Advocate General suggests 
that the fact that the lis pendens is applicable 
to the KZD’s procedure is in fact supporting 
the view that it is a “court or tribunal”.52

In her Opinion, the Advocate General also 
analyses the question of independence, ar-
riving at the conclusion that the KZD is suf-
ficiently independent to be regarded as a 
“court or tribunal” within the meaning of 
Article 267 TFEU.53 The Advocate General 
recalls the Court’s settled case-law concern-
ing the existence of an external and an in-
ternal aspect of independence. The Opinion 
demonstrates that there is no doubt as to the 
KZD’s external independence and protec-
tion against external influence and pressure, 
since members of the KZD’s decision-making 
body enjoy similar guarantees to judges in 
ordinary Bulgarian courts and tribunals.54

The Advocate General finds that the internal 
aspect of independence, linked to the ques-
tion of impartiality, is also guaranteed given 
the clear separation between the KZD’s de-
cision-making body and the administrative 
body subordinate to it. Furthermore, advice 
and support to victims of discrimination 
even by the administrative body is only pro-
vided outside the context of pending proce-
dures, consequently neither part of the KZD 
is on the side of one of the parties in a pend-
ing complaint procedure.55 

Based on the analysis of its independence, 
the judicial character of its decisions and its 
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compulsory jurisdiction, the Advocate Gen-
eral came to a conclusion which the Court 
did not share, opining that the KZD should be 
regarded as a “court or tribunal” within the 
meaning of Article 267 TFEU.56

The Substantive Assessment by the 
Advocate General

Suggesting that the reference by the KZD 
should be deemed admissible, the Advocate 
General’s Opinion goes on to analyse and 
answer the specific substantive questions 
raised by the case. This analysis is highly rel-
evant in its attempt to further define and in-
terpret EU equal treatment legislation.

First, the Opinion proposes that, based on 
the objective of the Race Equality Directive 
and the existing EU competence in this field, 
the scope of the Race Equality Directive cov-
ers not only the electricity supply per se, but 
also the conditions under which that elec-
tricity supply is provided, including the pro-
vision of electricity meters.57

Second, the Opinion examines the refer-
ence of CEB (the electricity supplier) to the 
Bulgarian legislation stipulating that less 
favourable treatment exists only where 
rights or interests defined in law are in-
fringed directly or indirectly. CEB argued 
that consumers do not have a right to the 
installation of a free electricity meter and 
thus less favourable treatment and discrim-
ination could not be taken to exist.58 The 
Advocate General’s Opinion makes it clear 
that neither direct nor indirect discrimina-
tion require an infringement of rights or 
interests defined in law according to the 
Race Equality Directive, and that it is suf-
ficient to establish that a person or group 
is treated less favourably than another is, 
has been or would be treated.59 The Opin-
ion goes on to state that consequently, such 

national provisions that are less favourable 
for the persons concerned fall short of the 
minimum requirements under EU law and 
are incompatible with the Race Equality 
Directive.60 She concludes that the national 
court must interpret domestic law in this 
regard in conformity with EU law and, in 
cases where this is not possible, the court 
should disapply national legislation which 
is contrary to the prohibition of discrimi-
nation established as a fundamental right 
and as a general principle of EU law.61

Third, the Opinion confirms that for a reversal 
of the burden of proof under the Race Equal-
ity Directive it is sufficient that persons who 
consider themselves wronged, because the 
principle of equal treatment has not been ap-
plied, establish facts which substantiate a pri-
ma facie case of discrimination.62 In doing so, 
the Advocate General compares other language 
versions with the Bulgarian version of Article 
8(1) of the Race Equality Directive, the latter 
requiring the presentation of facts “from which 
it can be concluded” that discrimination has 
occurred. The Opinion states that a similar na-
tional practice would be in clear opposition to 
the objective and the practical effectiveness of 
the reversal of the burden of proof, rendering 
this rule practically redundant.63

Fourth, the Opinion, though clarifying that 
the establishment and assessment of the facts 
and the application of the law is a matter for 
the KZD, gives useful guidance on the forms 
of discrimination. This seems especially use-
ful in light of the doubts expressed by the KZD 
in its reference and in view of the strict case 
law of the Bulgarian Supreme Administra-
tive Court in similar cases.64 Based on the fact 
that the practice of the electricity supplier is 
likely, in practice, to negatively affect primar-
ily Roma persons, the Advocate General states 
that there is a prima facie case of indirect dis-
crimination based on ethnic origin.65
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Fifth, the Opinion examines the possible jus-
tification of indirect discrimination, providing 
useful guidance concerning the proportional-
ity test required under Article 2(2)(b) of the 
Race Equality Directive. The Advocate Gen-
eral stipulates that preventing and combat-
ing fraud and abuse and ensuring the security 
and quality of the energy supply in member 
states can be recognised as legitimate aims.66 
The Opinion leaves it to the KZD to determine 
whether the measures applied by the defend-
ants are in fact appropriate, i.e. whether they 
contribute to an “appreciable reduction” in 
the number of fraudulent and abusive inter-
ferences within the electricity network.67 Ex-
amining the question of necessity, the Opinion 
states that the measures can only be justified 
if it is proven that the defendants could not, 
at financially reasonable cost, have recourse 
to other, equally suitable means which had 
less detrimental effects.68 Finally, the Advo-
cate General stipulates that the justification 
is only possible if the measure taken does not 
produce undue adverse effects on the inhabit-
ants. In examining this, due account needs to 
be taken of the risk of an ethnic group being 
stigmatised and of the consumers’ interest in 
monitoring their individual electricity con-
sumption by means of a regular visual check 
of their electricity meters.69

Conclusions

The importance and relevance of the Belov 
case stems, on one hand, from the fact that 
this is the first reference for a preliminary 
ruling submitted to the CJEU by a national 
equality body set up on the basis of the EU 
Race Equality Directive. Thereby, it provided 
an opportunity to further clarify the Court’s 
case law relating to the interpretation of the 
status of “court or tribunal” within the mean-
ing of Article 267 TFEU.

It is unfortunate that the Court decided not to 
conduct a sufficiently detailed analysis of all 

the relevant factors relating to the KZD’s sta-
tus and procedures. This choice is apparent 
when the judgment is compared to the more 
detailed analysis in the Opinion of the Advo-
cate General, which resulted in the contrary 
finding that the KZD should be accepted as a 
“court or tribunal”. This article argues that the 
Court’s simplified test could have its draw-
backs, mainly due to the interdependent and 
interconnected nature of some factors.

On the other hand the Court, with its restric-
tive analysis and decision, has arguably fore-
gone a chance to further establish itself as a 
leading court for fundamental rights issues at 
EU level and has missed an important oppor-
tunity to interpret the EU Race Equality Direc-
tive. The Opinion of Advocate General Kokott 
usefully answers a number of key questions 
relating to the scope of the Race Equality Di-
rective, the definition of discrimination, the 
reversal of the burden of proof, the different 
forms of discrimination, as well as the possi-
ble justifications and the applicable propor-
tionality test for indirect discrimination. The 
number and scope of the questions in the 
reference, and the depth of the Advocate Gen-
eral’s analysis testifies to the need for further 
guidance from the Court on these issues.

It is noteworthy that the Race Equality Direc-
tive has so far been subject to only a hand-
ful of preliminary rulings.70 This shortage of 
preliminary rulings (when compared to the 
Employment Framework Directive71) is more 
noteworthy in the light of the fact that, for 
example, cases of racial and ethnic discrimi-
nation significantly outnumber cases on all 
other grounds of discrimination, within the 
250 or more important cases reported by the 
national experts of the EU Network of Legal 
Experts in the Non-discrimination Field be-
tween 2004 and 2010.72 Based on this, one 
cannot but suspect that, on the one hand, 
some domestic courts are rather reluctant to 
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request a preliminary ruling from the CJEU 
in the field of discrimination on the grounds 
of racial and ethnic origin and, on the other 
hand, a significant number of these cases 
may be decided by quasi-judicial equality 
bodies set up pursuant to the Race Equality 
Directive.73 This gives even more importance 
to the work of quasi-judicial equality bodies 
and would, from the perspective of securing 
uniform interpretation of EU law, necessitate 
granting the possibility to these bodies to re-
fer questions for a preliminary ruling to the 
CJEU. Seen in this light, it is obvious that one 
of the key drawbacks of the Court’s decision 
is that, by setting a precedent, it might have 
a “chilling effect” on future references for a 
preliminary ruling from national equality 
bodies, even if their national legislation and 
role is somewhat different.

Finally, it is noteworthy and encouraging that 
in the Belov case, both the European Commis-
sion and the Bulgarian government consid-
ered that the KZD has the character of a “court 
or tribunal”, and that the Court therefore has 
jurisdiction to give a ruling on the questions 
referred to it.74 It remains to be seen what leg-
islative changes the European Commission, 
the Bulgarian government and other govern-
ments of member states with quasi-judicial 
equality bodies could and will effectuate in 
order for these bodies to be considered by 
the CJEU as national courts or tribunals. It is 
suggested that a careful and deep analysis of 

the Belov judgment will necessarily have to be 
the starting point for any such further action. 
In order to reach the objectives formulated in 
the Race Equality Directive, it appears crucial 
that the European institutions provide further 
support to national equality bodies, by en-
hancing and guaranteeing their legal situation 
including assurances for their independence 
and effectiveness. The European Commis-
sion could play an important role in this quest 
by proposing amendments to the EU Equal 
Treatment Directives ensuring detailed and 
legally binding standards for equality bod-
ies, including assurances for organisational 
independence and, in the particular case of 
quasi-judicial equality bodies, ensuring the 
fulfilment of the criteria used by the CJEU in 
determining the admissibility of references 
for preliminary rulings. The European Com-
mission will also have to play a central role in 
monitoring and enforcing the proper imple-
mentation of these amendments. At the same 
time, member states that decided to trans-
pose the Race Equality Directive by setting up 
quasi-judicial bodies will have to analyse the 
substantive and procedural legal provisions 
pertaining to these bodies in order to ensure 
that, in instances similar to the Belov case, 
these national equality bodies are able to suc-
cessfully refer a case to the Court. Although 
a failed first attempt, the Belov case can thus 
pave the way for future successful references, 
ensuring a better access to justice for victims 
of discrimination.
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