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3. THE LEGAL AND POLICY FRAMEWORK RELATED TO EQUALITY

This part of the report describes and analyses the legal and policy framework 
related to equality in Sudan, in order to assess its adequacy to address the 
patterns of inequality and discrimination highlighted in the preceding part. It 
discusses both the international legal obligations of the state and the domes-
tic legal and policy framework which protects the rights to equality and non-
discrimination. In respect of domestic law, it examines the Interim National 
Constitution, specific anti-discrimination laws, and non-discrimination pro-
visions in other areas of law. It also examines government policies which have 
an impact on inequality, before turning to an assessment of the enforcement 
and implementation of existing laws and policies aimed at ensuring equality. 
The report reviews existing judicial practice related to discrimination, as well 
as the practice of specialised bodies whose functions are relevant to equality. 

In order to assess the full picture of the Sudanese legal and policy framework 
as it relates to equality, this part should be read together with, and in the con-
text of, the previous part, which contains an appraisal of laws that discrimi-
nate overtly or are subject to discriminatory application.
 
3.1 International and Regional Law

Since gaining independence in 1956, Sudan has signed and ratified a number 
of international treaties. Through their ratification, Sudan has committed to 
respect, protect and fulfil the rights contained in these instruments, and to be 
bound by the legal obligations contained therein.

3.1.1 Major United Nations Treaties Relevant to Equality

Sudan has a poor record of participation in the major UN human rights trea-
ties. It has ratified or acceded to only five of the nine core UN human rights 
treaties: the International Covenant on Civil and Political Rights (ICCPR); the 
International Covenant on Economic, Social and Cultural Rights (ICESCR); 
the International Convention on the Elimination of Racial Discrimination 
(ICERD); the Convention on the Rights of the Child (CRC); and the Convention 
on the Rights of Persons with Disabilities (CRPD).
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Instrument Signed Ratified / 
Acceded

International Covenant on Civil and Political Rights 
(1966)

n/a 18/03/1986 
(Acceded)

Optional Protocol I to the International Covenant on 
Civil and Political Rights (1966)

No No

Optional Protocol II to the International Covenant on 
Civil and Political Rights (1989)

No No

International Covenant on Economic, Social and Cul-
tural Rights (1966)

n/a 18/03/1986 
(Acceded)

Optional Protocol to the International Covenant on Eco-
nomic, Social and Cultural Rights

No No

International Convention on the Elimination of All 
Forms of Racial Discrimination (1965)

n/a 27/03/1977 
(Acceded)

Declaration under Article 14 of the International Con-
vention on the Elimination of All Forms of Racial Dis-
crimination (allowing individual complaints)

No No

Convention on the Elimination of All Forms of Discrimi-
nation against Women (1979)

No No

Optional Protocol to the Convention on the Elimination 
of All Forms of Discrimination against Women (1999)

No No

Convention against Torture and Other Cruel, Inhuman 
or Degrading Treatment or Punishment (1984)

04/06/1986 No

Optional Protocol to the Convention against Torture 
and Other Cruel, Inhuman or Degrading Treatment or 
Punishment (2002)

No No

Convention on the Rights of the Child (1989) 24/07/1990 03/08/1990 
(Ratified)

Optional Protocol I to the Convention on the Rights of 
the Child (2000) (involvement of children in armed 
conflict)

09/05/2002 26/07/2005 
(Ratified)

Optional Protocol II to the Convention on the Rights of 
the Child (2000) (sale of children, child prostitution 
and child pornography)

n/a 02/11/2004 
(Acceded)
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Optional Protocol III to the Convention on the Rights of 
the Child (2011) (communicative procedure)

No No

International Convention on the Protection of the 
Rights of All Migrant Workers and Members of Their 
Families (1990)

No No

Convention on the Rights of Persons with Disabilities 
(2006)

20/03/2007 24/04/2009 
(Ratified)

Optional Protocol to the Convention on the Rights of 
Persons with Disabilities (2006)

n/a 24/04/2009 
(Acceded)

International Convention for the Protection of All Per-
sons from Enforced Disappearances (2006)

No No

The failure to sign or ratify the Convention on the Elimination of All Forms 
of Discrimination Against Women (CEDAW) represents arguably the most 
significant gap in Sudan’s international legal obligations related to equal-
ity. At the first Universal Periodic Review (UPR) of Sudan at the UN Hu-
man Rights Council in 2011, a number of states made recommendations 
to Sudan that it ratify those core UN human rights treaties to which it was 
not party. Eleven states made recommendations in relation to CEDAW,421 a 
treaty to which all but seven member states of the United Nations are party. 
Sudan rejected recommendations calling on it to ratify or accede to CEDAW, 
though it did accept those recommendations asking it to “consider” ratifica-
tion or accession, stating that:

The Government has subjected the Convention on the Elimi-
nation of All Forms of Discrimination against Women to a 
wide consultative process with a view to bring on board the 
view points of the different sects of the society.422

Despite signing the Convention against Torture and Other Cruel, Inhuman or 
Degrading Treatment or Punishment in 1986, Sudan has not yet ratified it. At 

421 Australia, Belgium, Brazil, Ecuador, Finland, France, Malaysia, Norway, South Korea, Spain and 
Uruguay.

422 United Nations Human Rights Council, Universal Periodic Review, Report of the Working 
Group on the Universal Periodic Review: Sudan: Addendum, UN Doc. A/HRC/18/16/Add.1, 16 
September 2011, Para 12.



The Legal and Policy Framework Related to Equality

165

the UPR in 2011, four states called upon Sudan to ratify the treaty,423 but these 
recommendations were all rejected by Sudan, as were recommendations to 
ratify the International Convention for the Protection of All Persons from En-
forced Disappearance.

In addition to failing to ratify or accede to important UN human rights conven-
tions, Sudan has a poor record in ratifying those optional protocols which per-
mit individuals to lodge claims of rights violations with the relevant UN treaty 
bodies. As a result of the failure to ratify the Optional Protocol to the ICESCR and 
Optional Protocol 1 to the ICCPR, individual victims of discrimination in Sudan 
are unable to bring complaints to the treaty bodies which monitor the imple-
mentation and enforcement of the instruments. This problem is exacerbated by 
the limited opportunities for individuals to seek redress for violations of Cov-
enant rights at the domestic level. As detailed below, Article 27(3) of the Interim 
National Constitution provides for international human rights treaties to which 
Sudan is party to constitute part of the Bill of Rights. However, the UN Human 
Rights Committee (HRC) has criticised Sudan for failing to incorporate the rights 
provided in the ICCPR into domestic law and publicising it sufficiently so that it 
can be easily invoked before the courts and administrative authorities.424 

Similarly, whilst Sudan has acceded to ICERD, it has not made a declaration 
under Article 14 of the Convention which would allow individual complaints. 
The Committee on the Elimination of Racial Discrimination (CERD) has noted 
this failure and recommended that Sudan consider making a declaration un-
der Article 14 when it reviewed Sudan in 2001.425 

423 Australia, Brazil, Ecuador and Spain.

424 See United Nations Human Rights Committee, Concluding Observations on the third periodic 
report of the Sudan, UN Doc. CCPR/C/SDN/CO/3, 29 August 2007, Para 8: “The Committee 
notes that pursuant to article 27 of the Interim National Constitution of 2005, the Covenant 
is binding and may be invoked as a constitutional text. It regrets, however, that the rights 
protected by the Covenant have not been fully incorporated into domestic law, and that the 
Covenant has not been sufficiently well publicized to be easily invoked before the courts and 
administrative authorities. The State party should ensure that its legislation gives full effect to 
the rights recognized in the Covenant. It should in particular ensure that remedies are available 
to safeguard the exercise of those rights. The Covenant should be made known to the general 
public, and in particular to law enforcement personnel.”

425 United Nations Committee on the Elimination of Racial Discrimination, Consideration of Reports 
Submitted by States Parties Under Article 9 of the Convention, Concluding Observations of the 
Committee on the Elimination of Racial Discrimination: Sudan, UN Doc. CERD/C/304/Add.116, 
27 April 2001, Para 18.
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The only treaty which Sudan has both ratified and permitted individual 
complaints to be made is the CRPD, though no individual complaints have 
yet been lodged against Sudan with the Committee on the Rights of Persons 
with Disabilities. 

In 1991, Sudan notified the Secretary General of a derogation from the IC-
CPR, having declared a state of emergency.426 Under Article 4(1) of the ICCPR, 
where a state of public emergency has been declared, a state party:

[M]ay take measures derogating from their obligations 
under the present Covenant to the extent strictly re-
quired by the exigencies of the situation, provided that 
such measures are not inconsistent with their other 
obligations under international law and do not involve 
discrimination solely on the ground of race, colour, sex, 
language, religion or social origin.

Article 4(2) states that no derogation may be made from Articles 6, 7, 8(1) 
and 8(2), 11, 15, 16 and 18 of the Covenant. Article 4(3) sets out the process 
by which a state may avail itself of the right of derogation: it requires that the 
state immediately inform other state parties, through the intermediary of the 
Secretary General, of the provisions which it has derogated from, and the rea-
sons for the derogation. On its face, the derogation by Sudan complied with 
these requirements of Article 4, and was not challenged by any of the other 
state parties to the ICCPR. 

The notification of derogation indicated that Sudan derogated from Articles 
2 (non-discrimination) and 22(1) (freedom of association) of the Covenant. 
Article 2(1) of the ICCPR requires that state parties respect and ensure all 
rights in the Covenant, “without distinction of any kind, such as race, col-
our, sex, language, religion, political or other opinion, national or social ori-
gin, property, birth or other status”. Thus, the derogation had the effect of 

426 Government of Sudan, Derogations: Notifications under Article 4 (3) of the International 
Covenant on Civil and Political Rights, UN Treaty Collection, 21 August 1991. The Derogation 
reads: “The state of emergency was declared all over the Sudan on June 30, 1989, when the 
Revolution for National Salvation took over the power, in order to ensure security and safety of 
the country. [The articles of the Covenant which are being derogated from are articles 2 and 22 
(1) as subsequently indicated by the Government of the Sudan.]” (Emphasis in original.)
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suspending Sudan’s obligations to ensure non-discrimination in the enjoy-
ment of all civil and political rights provided by the Covenant. However, the 
extent of this derogation was limited by the explicit prohibition on discrim-
ination based on “race, colour, sex, language, religion or social origin” in the 
implementation of derogation measures which is provided for by Article 
4(1). The UN HRC has stressed the importance of ensuring that deroga-
tions from the Covenant do not themselves involve discrimination, stating 
as follows:

Even though article 26 or the other Covenant provisions 
related to non-discrimination (articles 2, 3, 14, para-
graph 1, 23, paragraph 4, 24, paragraph 1, and 25) have 
not been listed among the non-derogable provisions in 
article 4, paragraph 2, there are elements or dimensions 
of the right to non-discrimination that cannot be dero-
gated from in any circumstances. In particular, this pro-
vision of article 4, paragraph 1, must be complied with 
if any distinctions between persons are made when re-
sorting to measures that derogate from the Covenant.427

In August 2001 and again in December 2001, the Government of Sudan 
informed the Secretary General that the state of emergency had been ex-
tended until 31 December 2002. No subsequent notice was filed with the 
Secretary General of Sudan’s intention to extend the state of emergency. The 
state of emergency was lifted in 2005, on the signing of the Comprehensive 
Peace Agreement (CPA) between the Sudanese authorities and the Sudan 
People’s Liberation Movement. However, it should be noted that Sudan has 
not, as required by Article 4(3), notified the Secretary General of the date of 
the termination of its derogation. Moreover, the state of emergency is still 
in force in certain areas of the country. According to Sudanese lawyer Dr 
Mohammed Babiker:

In January 2005, the state of emergency was lifted fol-
lowing the signing of the CPA with the Sudan People’s 
Liberation Movement/Army (SPLM/A). However, it re-

427 United Nations Human Rights Committee, General Comment 29, States of Emergency (article 4), 
UN Doc. CCPR/C/21/Rev.1/Add.11, 2001, Para 8.
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mains in force in certain areas affected by the armed 
conflict such as Darfur, Blue Nile and South Kordofan. In 
sum, since the beginning of the armed conflicts in 1983, 
the Sudan has virtually been subjected to a permanent 
or de facto emergency. Under these circumstances, it 
makes sense to regard emergency powers as Sudan’s de 
facto constitution.428

Sudan’s position regarding its obligations under the UN human rights sys-
tem cannot be properly appreciated without an understanding of the state’s 
history of criticism of the system itself. Sudan is one a number of countries, 
together with Iran and Saudi Arabia, which have criticised the Universal Dec-
laration of Human Rights – and implicitly therefore the international bill of 
human rights of which it forms a part – as a partisan text reflecting a secu-
lar interpretation of the Judeo-Christian tradition. Indeed, in 1994, Sudanese 
representatives to the UN Human Rights Commission were involved in a very 
public conflict over the relationship between the state’s obligations under in-
ternational human rights law and sharia law.429 Responding to a recommen-
dation by the then Special Rapporteur on Sudan that it should bring its legis-
lation into line with its international law obligations, the Sudanese delegation 
strongly expressed the view that sharia law superseded its international hu-
man rights obligations. In its official response to the Special Rapporteur’s re-
port, Sudan stated:

All Muslims are ordained by God to subject themselves to 
sharia Laws and that matter could not be contested or 
challenged by a Special Rapporteur or other UN agen-
cies or representatives.430

428 Babiker, M. A., “Why Constitutional Bills of Rights Fail to Protect Civil and Political Rights in 
Sudan: Substantive Gaps, Conflicting Rights, and ‘Arrested’ Reception of International Human 
Rights Law”, The Constitutional Protection of Human Rights in Sudan: Challenges and Future 
Perspectives, REDRESS, Faculty of Law, University of Khartoum and the Sudan Human Rights 
Monitor, 2014, p. 27.

429 See discussion in Littman, D., The Ideology of Jihad, Dhimmitude and Human Rights, The Hoya, 2002. 

430 Government of Sudan, Comments by the Government of the Sudan on the report of the Special 
Rapporteur, Mr Gaspar Biro, E/CN.4/1994/133, 1994.
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3.1.2 Other International Treaties Relevant to Equality

Sudan has a mixed record in relation to other international treaties which 
have a bearing on the rights to equality and non-discrimination. Sudan rati-
fied the 1951 Convention relating to the Status of Refugees in 1974, which 
is of particular importance given the high number of refugees in the coun-
try: according to United Nations High Commissioner for Refugees planning 
figures, a total of 215,810 refugees, people in refugee-like situations, asylum 
seekers and other persons of concern resided in the country in 2014.431

Sudan has also ratified a number of key International Labour Organisation 
(ILO) Conventions including the Equal Remuneration Convention and the 
Discrimination (Employment and Occupation) Convention. 

In light of the problems regarding the citizenship of persons of South Sudanese 
origin which are discussed in section 2.2 above, it is a cause of concern that 
Sudan has failed to ratify the 1954 Convention relating to the Status of Stateless 
Persons and the 1961 Convention on the Reduction of Statelessness. Sudan does 
not recognise the jurisdiction of the International Criminal Court. In response 
to the charges of genocide, crimes against humanity and war crimes in Darfur, 
which the prosecutor of the International Criminal Court pressed against Presi-
dent Omar al-Bashir, Sudan stated that it would not ratify the Rome Statute of 
the International Criminal Court, despite having signed it in 2000.432

Instrument Signed Ratified / 
Acceded

Convention relating to the Status of Refugees (1951) n/a 22/02/1974 
(Ratified)

Convention relating to the Status of Stateless Persons 
(1954)

No No

Convention on the Reduction of Statelessness (1961) No No

431 United Nations High Commissioner for Refugees, 2014 UNHRC country operations profile – Sudan.

432 In a communication received on 26 August 2008, the Government of Sudan informed the 
Secretary-General of the following: “Sudan does not intend to become a party to the Rome Stat-
ute. Accordingly, Sudan has no legal obligation arising from its signature on 8 September 2000.” 
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Supplementary Convention on the Abolition of Slavery, 
the Slave Trade, and Institutions and Practices Similar 
to Slavery (1956)

07/09/1956 09/09/1957 
(Ratified)

UN Convention against Transnational Organized Crime 
(2000)

15/12/2000 10/12/2004
(Ratified)

Protocol to Prevent, Suppress and Punish Trafficking 
in Persons, Especially Women and Children (2000)

No No

Rome Statute of the International Criminal Court 
(1998)

08/09/2000 No

United Nations Educational, Scientific and Cultural 
Organisation Convention against Discrimination in 
Education (1960)

No No

Forced Labour Convention (ILO Convention No. 29) 
(1930)

n/a 18/06/1957 
(Ratified)

Equal Remuneration Convention  
(ILO Convention No. 100) (1951)

n/a 22/10/1970 
(Ratified)

Discrimination (Employment and Occupation) Con-
vention (ILO Convention No. 111) (1958)

n/a 22/10/1970 
(Ratified)

Indigenous and Tribal Peoples Convention (ILO Con-
vention No. 169) (1989)

No No

Worst Forms of Child Labour Convention (ILO Conven-
tion No. 182) (1999)

n/a 07/03/2003 
(Ratified)

3.1.3 Regional Instruments

Sudan has ratified the African Charter on Human and Peoples’ Rights, but has 
not ratified the Protocol which establishes the African Court on Human and 
Peoples’ Rights. As a result, individuals and other member states of the Afri-
can Union are unable to bring proceedings against Sudan. Also disappointing 
is the failure of Sudan to ratify the Protocol to the African Charter on Hu-
man and Peoples’ Rights on the Rights of Women in Africa, particularly given 
its failure to sign and ratify CEDAW. Sudan has, however, ratified the African 
Charter on the Rights and Welfare of the Child.

Despite being a member of the League of Arab Nations, Sudan has not signed 
or ratified the Arab Charter on Human Rights, which entered into force in 
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2008. It should be noted that when the Charter entered into force, it was se-
verely criticised by the then UN High Commissioner for Human Rights, Louise 
Arbour, who expressed concerns about “the approach to the death penalty for 
children and the rights of women and non-citizens [...and the...] extent that it 
equates Zionism with racism”.433

Instrument Signed Ratified / 
Acceded

African Charter on Human and Peoples’ Rights (1981) 03/09/1982 18/02/1986 
(Ratified)

Protocol to the African Charter on Human and Peoples’ 
Rights on the Establishment of the African Court on Hu-
man and Peoples’ Rights (1998)

09/06/1998 No

Protocol to the African Charter on Human and Peoples’ 
Rights on the Rights of Women in Africa (2005)

30/06/2008 No

African Charter on the Rights and Welfare of the Child 
(1990)

24/01/2003 30/07/2005

African Union Convention Governing Specific Aspects 
of Refugee Problems in Africa (1969)

10/09/1969 24/12/1972 
(Ratified)

African Charter on Democracy, Elections and Govern-
ance (2011)

30/06/2008 No

Arab Charter on Human Rights (1994) No No

Cairo Declaration on Human Rights in Islam

As one of the 45 members of the Organisation of Islamic Cooperation, Sudan 
is a signatory to the Cairo Declaration on Human Rights in Islam, which was 
adopted in 1990 by the 19th Islamic Conference of Foreign Ministers. The Cai-
ro Declaration was strongly criticised on its adoption, largely for the attempt 
to establish an alternative to the Universal Declaration of Human Rights, and 
for the apparent elevation of Islam and sharia law to a position of primacy 
over human rights. In a statement to the UN Commission on Human Rights 

433 United Nations High Commissioner for Human Rights, Statement by UN High Commissioner for 
Human Rights on the Entry into Force of the Arab Charter on Human Rights, Office of UN High 
Commissioner for Human Rights, 30 January 2008. 
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in February 1992, the Secretary General of the International Commission of 
Jurists (ICJ), speaking on behalf of the ICJ and the International Federation for 
Human Rights urged the rejection of the Declaration on the basis that:

1. It gravely threatens the inter-cultural consensus on 
which the international human rights instruments 
are based;

2. It introduces, in the name of the defence of human 
rights, an intolerable discrimination against both 
non-Muslims and women;

3. It reveals a deliberately restrictive character in regard 
to certain fundamental rights and freedoms, to the 
point that certain essential provisions are below the le-
gal standard in effect in a number of Muslim countries;

4. It confirms under cover of the “Islamic sharia (Law)” 
the legitimacy of practices, such as corporal punish-
ment, that attack the integrity and dignity of the hu-
man being.434

Article 1(a) of the Cairo Declaration provides a basic guarantee of equality 
and non-discrimination. It states:

All men are equal in terms of basic human dignity and ba-
sic obligations and responsibilities, without any discrimi-
nation on the basis of race, colour, language, belief, sex, 
religion, political affiliation, social status or other consid-
erations. The true religion is the guarantee for enhancing 
such dignity along the path to human integrity.435

The scope and impact of this provision is limited in a number of ways. First, 
as a declaration, the Cairo Declaration has no legal force, and is not legally 
binding on the states which have signed it; victims of discrimination cannot 

434 Cited in: Association for World Education, Report of the UN Hugh Commissioner for Human 
Rights and Follow-up to the World Conference on Human Rights – Written Statement submitted 
by a non-governmental organisation on the roster, E/CN.4/2003/NGO/225, 2003, pp. 3–4, 
available at: http://www.unhchr.ch/huridocda/huridoca.nsf/AllSymbols/4BFEBE8DA116E9EE
C1256CF00031CE80/$File/G0311990.doc?OpenElement.

435 Cairo Declaration on Human Rights in Islam, Organisation of Islamic Cooperation, Article 1(a). 

http://www.unhchr.ch/huridocda/huridoca.nsf/AllSymbols/4BFEBE8DA116E9EEC1256CF00031CE80/$File/G0311990.doc?OpenElement
http://www.unhchr.ch/huridocda/huridoca.nsf/AllSymbols/4BFEBE8DA116E9EEC1256CF00031CE80/$File/G0311990.doc?OpenElement
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bring a claim against the state or any other actor for violation of Article 1. By 
extension, the Declaration provides for no complaint mechanism and estab-
lishes no monitoring body equivalent to the treaty bodies established by the 
various UN instruments. 

Second, the scope of the right provided by Article 1(a) is limited: the appli-
cation of the protection from discrimination is restricted in scope to that 
necessary to ensure equality in basic human dignity, obligations and respon-
sibilities. This does not meet the obligation to provide protection from dis-
crimination in the enjoyment of other human rights which is imposed by Arti-
cle 2(1) of the ICCPR and Article 2(2) of the ICESCR. Moreover, it falls far short 
of the obligation to provide protection from discrimination in all areas of life 
governed by law, which is provided for by Article 26 of the ICCPR. 

Third, the right – as with all other rights in the Declaration – is subject to 
restrictions based on Islamic law. The final clause of Article 1(a) states that 
“the true religion is the guarantee for enhancing (...) dignity”, thus reserving a 
special status for Islam and calling into question the effect on the protection 
for non-Muslims. 

More importantly, the Declaration explicitly places the Islamic sharia in a posi-
tion of supremacy over other bases for human rights, and indeed over human 
rights themselves. Article 24 of the Declaration states that: “[a]ll the rights and 
freedoms stipulated in this Declaration are subject to the Islamic Shari’ah”. Arti-
cle 25 goes on to state that sharia is the “only source of reference for the expla-
nation or clarification of any of the articles of this Declaration”.

3.1.4 Status of International Instruments in Domestic Law

Articles 27(3) of the Interim National Constitution provides for the direct 
application of international human rights law in Sudan. It represents a key 
provision insofar as it demonstrates the comprehensive approach adopted by 
the Constitution in relation to human rights protections. Article 27(3) states:

All rights and freedoms enshrined in international hu-
man rights treaties, covenants and instruments ratified 
by the Republic of the Sudan shall be an integral part of 
this Bill.
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This provision has generally been interpreted by academics to mean that 
such treaties are now an integral part of Sudanese law and thereby constitu-
tionally and legally binding on the Sudanese courts.436 The Sudanese authori-
ties recently reconfirmed this position, stating in a report to the UN HRC that 
international instruments which the state has signed and ratified: 

[A]re regarded as an integral part of the Bill of Rights 
set forth in the Constitution, pursuant to article 27(3) 
thereof, and of the practical application of all legal 
measures, as will be later explained in this report, there-
by settling any debate on this matter.437

As such, for the first time in Sudanese legal history, in 2005 several interna-
tional treaties containing provisions prohibiting discrimination became part 
of Sudanese domestic law. Article 27(3) has the potential to have a significant 
impact on the extent of protection from discrimination provided under Su-
danese law. As noted above, Sudan is party to a number of key international 
treaties providing protection from discrimination, including the ICCPR and 
the ICESCR, as well as the ICERD, CRC and the CRPD. Under Article 2 of the 
two Covenants, Sudan is obligated to ensure the enjoyment of all civil, po-
litical, economic, social and cultural rights without discrimination on a list 
of grounds.438 Moreover, under Article 26 of the ICCPR, Sudan is obligated to 
guarantee the right to non-discrimination as a free-standing right, applicable 
in all areas of life regulated by law. The direct effect of these instruments, 
together with the ICERD, CRC and CRPD, provides important potential protec-
tion for victims of discrimination in Sudan.

Nonetheless, there is significant concern over the extent to which Article 
27(3) is effective in practice. In its 2007 Concluding Observations on Sudan’s 
compliance with its obligations under the ICCPR, the UN HRC noted the effect 
of Article 27(3), but regretted that:

436 See, for example, above, note 428, p. 16.

437 United Nations Human Rights Committee, Consideration of reports submitted by States parties 
under article 40 of the Covenant, Fourth periodic reports of States parties: Sudan, UN Doc. 
CCPR/C/SDN/4, 16 October 2012, Para 14.

438 International Covenant on Civil and Political Rights, Article 2(1) and International Covenant on 
Economic, Social and Cultural Rights, Article 2(2).
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[T]he rights protected by the Covenant have not been 
fully incorporated into domestic law, and that the Cov-
enant has not been sufficiently well publicized to be 
easily invoked before the courts and administrative 
authorities.439 

M. Babiker has argued that the monist approach enshrined by Article 27(3) is 
unworkable in the Sudanese legal and political context:

The automatic transformation of international law into 
Sudan’s national legal system has, however, raised seri-
ous difficulties in terms of the actual application of the 
law by law enforcement officials as well as courts. This 
has been particularly the case where a conflict arises be-
tween statutory law including Shari’a and human rights 
norms. This poses the question of whether article 27 (3) 
shall be maintained or whether any new constitution 
should opt for a “dualist” theory or pursue a “third way” 
for the sake of effective implementation of future consti-
tutional Bills of Rights. 

(…) Article 27 (3) of the INC [Interim National Constitu-
tion] 2005 suggests that Sudan’s legal system is mon-
ist. This is in theory. However, judicial practice indicates 
that judges in ordinary courts rarely rely on the Bill of 
Rights and international human rights instruments. 
The current practice of the Constitutional Court (as the 
guardian of human rights) unfortunately demonstrates 
that it has failed to protect the constitutional human 
rights of the Sudanese people and others in Sudan.440

The Equal Rights Trust’s consultation with civil society actors, legal academ-
ics and practicing lawyers identified a number of cases where the claimant 
had relied upon international human rights law when claiming discrimina-
tion. However, as yet, the Sudanese courts have appeared reluctant to directly 

439 See above, note 424, Para 8.

440 See above, note 428, p. 26.
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enforce international human rights law. We believe that the reason is a combi-
nation of a lack of political will, a weak understanding of equality in interna-
tional human rights, as well as the apparent discrepancy between the monist 
assumption of the Constitutional provision and the dualist character of the 
Sudanese legal system which has its origins in British common law from the 
colonial era. In any case, Sudan is undoubtedly under an obligation to give ef-
fect to the provisions guaranteeing the rights to equality and non-discrimina-
tion enshrined in international law, whether through their direct application 
or incorporation in the national law. 

3.2 National Law

3.2.1 The Constitution

Sudan’s constitutional development since 1956 reflects the country’s turbu-
lent recent history: in the 58 years since independence, the country has had 
eight different constitutions. The current Interim National Constitution was 
adopted in the immediate aftermath of the Comprehensive Peace Agreement 
(CPA) signed in Naivasha, Kenya in 2005 between the Sudanese government 
and the Sudan People’s Liberation Movement. The CPA provided for the de-
velopment of a new constitution for the country.441 Pursuant to this agree-
ment, an Interim National Constitution was drafted and ratified in October 
2005. Notwithstanding the secession of South Sudan in 2011, the Constitu-
tion remains in force in the Republic of Sudan. 

Part One: The State, the Constitution and Guiding Principles

A number of the provisions in Chapter One of Part One of the Constitution, 
which sets out its guiding principles, reflect a commitment to equality and 
non-discrimination. Article 1(1) states that Sudan is a “democratic, decen-
tralised, multi-cultural, multilingual, multi-racial, multi-ethnic, and multi-re-
ligious country where such diversities co-exist”, while Article 1(2) states that 
Sudan is “founded on justice, equality and the advancement of human rights 
and fundamental freedoms”. According to the Sudanese authorities, Article 
1(2) “affirms the State’s commitment to justice and equality, with no form of 
discrimination on any ground, such as race, ethnicity, colour, sex, language, 

441 Comprehensive Peace Agreement, Chapter 1: Machakos Protocol, July 2002, Article 2(1)(f). 
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religion or political opinion”.442 Article 4, which sets out the fundamental bas-
es of the Constitution, refers to equality, respect and justice for all citizens and 
the cultural and social diversity of the Sudanese people as guiding principles. 

Articles 6, 7 and 8 provide important guarantees in respect of religious free-
dom, nationality and citizenship, and language, in each case incorporating 
relevant provisions of the Comprehensive Peace Agreement on these issues. 
While in general these provisions do not refer explicitly to the rights to equal-
ity or non-discrimination, each is significant in providing a legal guarantee 
necessary for the equal participation of all groups in society, and for address-
ing some of the underlying causes of the North-South conflict. It is notable 
that, while Article 22 of the Constitution specifically states that the provisions 
in Chapter Two of Part One of the Constitution “are not by themselves en-
forceable in a court of law”, no similar savings clause exists in Chapter One, 
and indeed, the courts have not drawn a distinction between the rights pro-
vided in Articles 6, 7 and 8, and those contained in the Bill of Rights itself.

Article 6 states that Sudan shall respect religious rights, including the right 
to worship, to write, issue and disseminate religious publications, to provide 
religious education and to celebrate religious holidays and ceremonies. These 
are undoubtedly important guarantees given the role which religion played in 
causing and perpetuating the conflict between North and South Sudan. 

Article 7(1) states that “[c]itizenship shall be the basis for equal rights and 
duties for all Sudanese”. In its recent reports to UN treaty bodies, the Suda-
nese government has stressed the importance of this provision. In its 2013 
report to the UN Committee on Economic, Social and Cultural Rights (CESCR), 
Sudan stated that the Article “guarantees the right of equality, without dis-
crimination on any basis, and in fact makes citizenship the sole criterion for 
the enjoyment of rights and freedoms”.443 In its 2012 report to the UN HRC, 
the state stressed that “citizenship – not religion, ethnicity or colour – is the 
basis for rights and duties in the Sudan”.444 

442 United Nations Committee on Economic, Social and Cultural Rights, Consideration of reports 
submitted by States parties under Articles 16 and 1 of the Covenant, Second periodic reports of 
State parties: Sudan, UN Doc. E/C.12/SDN/2, 18 September 2013, Para 95.

443 Ibid., Para 96.

444 See above, note 437, Para 141.
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However, Article 7(1) – and the interpretation of the provision by the state 
in its reports to the UN treaty bodies – is problematic, in that it appears to 
limit the enjoyment of rights and freedoms to citizens alone. International 
human rights law is clear that the obligation of states to protect and guar-
antee the rights to equality and non-discrimination – and indeed almost all 
human rights – extends to all persons within the territory and subject to 
the jurisdiction of the state, though this is subject to a number of important 
caveats. Article 2(1) of the ICCPR, for example, requires states parties to 
undertake “to respect and to ensure to all individuals within its territory 
and subject to its jurisdiction the rights recognised in the present Covenant, 
without distinction of any kind” (emphasis added). Similarly, Article 26 
states that “all persons are equal before the law and are entitled without any 
discrimination to the equal protection of the law” (emphasis added) rather 
than, for example, using the words, “all nationals” or “all citizens”. The HRC 
has, in its Communications, found that distinctions made on the basis of 
citizenship may violate Article 26.445 

Two limitations to the general principle that human rights should be enjoyed 
by all persons, not only citizens, are provided in ICESCR and ICERD. Article 
2(3) of ICESCR provides that:

Developing countries, with due regard to human rights 
and their national economy, may determine to what ex-
tent they would guarantee the economic rights recog-
nized in the present Covenant to non-nationals.

Notwithstanding this general exception, CESCR has stated in its General Com-
ment No. 20 that:

The ground of nationality should not bar access to Cov-
enant rights, e.g. all children within a State, including 
those with an undocumented status, have a right to re-
ceive education and access to adequate food and afford-
able health care. The Covenant rights apply to everyone 

445 See, for example, Adam v Czech Republic (Application No. 586/1994), U.N. Doc. CCPR/
C/57/D/586/1994 (1996); and Karakurt v Austria (Application No. 965/2000), U.N. Doc. 
CCPR/C/74/D/965/2000 (2002).
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including non-nationals, such as refugees, asylum-seek-
ers, stateless persons, migrant workers and victims of 
international trafficking, regardless of legal status and 
documentation.446

Article 1(2) of ICERD states that the Convention “shall not apply to distinc-
tions, exclusions, restrictions or preferences made by a State Party to this 
Convention between citizens and non-citizens”. In its General Recommenda-
tion No. 30, CERD limited this general exception by clarifying where distinc-
tions between citizens and non-citizens would, despite Article 1(2), contra-
vene the Convention:

2. Article 1, paragraph 2, must be construed so as to 
avoid undermining the basic prohibition of discrimina-
tion; hence, it should not be interpreted to detract in 
any way from the rights and freedoms recognized and 
enunciated in particular in the Universal Declaration of 
Human Rights, the International Covenant on Economic, 
Social and Cultural Rights and the International Cove-
nant on Civil and Political Rights;

3. Article 5 of the Convention incorporates the obliga-
tion of States parties to prohibit and eliminate racial dis-
crimination in the enjoyment of civil, political, economic, 
social and cultural rights. Although some of these rights, 
such as the right to participate in elections, to vote and 
to stand for election, may be confined to citizens, human 
rights are, in principle, to be enjoyed by all persons. States 
parties are under an obligation to guarantee equality be-
tween citizens and non-citizens in the enjoyment of these 
rights to the extent recognized under international law; 

4. Under the Convention, differential treatment based 
on citizenship or immigration status will constitute 

446 United Nations Committee on Economic, Social and Cultural Rights, General Comment No. 20: 
Non-discrimination in economic, social and cultural rights (art. 2, para. 2, of the International 
Covenant on Economic, Social and Cultural Rights), UN Doc. E/C.12/GC/20, 2 July 2009, Para 30.
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discrimination if the criteria for such differentiation, 
judged in the light of the objectives and purposes of the 
Convention, are not applied pursuant to a legitimate 
aim, and are not proportional to the achievement of this 
aim. Differentiation within the scope of article 1, para-
graph 4, of the Convention relating to special measures 
is not considered discriminatory…447

Article 7(2) of the Constitution provides that “every person born to a Suda-
nese mother or father” has the inalienable right to Sudanese citizenship. This 
provision is significant in two respects. First, it establishes the principle that 
persons should be equally able to acquire Sudanese citizenship by birth by 
virtue of their father’s or mother’s nationality. Unfortunately however, this 
principle is not consistent with the Sudanese Nationality Act 1994, which in-
stead establishes a hierarchy whereby it is easier to acquire citizenship by the 
paternal line than the maternal line.448 The second important aspect of Article 
7(2) is that it establishes the “inalienability” of citizenship acquired by birth. 
Again however, the Sudanese Nationality Act, as amended in 2011, appears 
to directly contradict this principle: section 10(2) of the Nationality Act pro-
vides that: “Sudanese nationality shall automatically be revoked if the person 
has acquired, de jure or de facto, the nationality of South Sudan.” Article 7(3) 
of the Constitution provides that “no naturalised Sudanese shall be deprived 
of his/her acquired citizenship except in accordance with the law”. 

Article 8 deals with the question of national and official languages. It states 
that all indigenous languages are national languages which shall be respect-
ed, developed and promoted, and recognises that both Arabic and English 
shall be official working languages of the government. Article 8(5) explicitly 
prohibits discrimination on the basis of the use of either Arabic or English at 
any level of government or education. Given the patterns of discrimination on 
the basis of language which are documented in Part 2 of this report, Article 
8(5) provides a potentially important avenue for legal redress.

447 United Nations Committee on the Elimination of Racial Discrimination, General 
Recommendation 30: Discrimination against Non-citizens, UN Doc. CERD/C/64/Misc.11/rev.3, 
2004, Paras 2–4.

448 See discussion above, at Section 2.4.
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A number of provisions in Chapter Two of Part One of the Constitution are 
also potentially significant for the realisation of the rights to equality and 
non-discrimination in the areas of economic development, employment and 
education. Article 10(1) provides that the overarching aims of economic de-
velopment in the country shall be: 

[E]radication of poverty, attainment of the Millennium 
Development Goals, guaranteeing the equitable distri-
bution of wealth, redressing imbalances of income and 
achieving a decent standard of life for all citizens. 

Article 12(1) provides that the state will develop policies and strategies to 
ensure social justice. Article 12(2) states that no qualified person shall be 
denied access to a profession or employment on the basis of disability and 
that persons with special needs and the elderly “have the right to participate 
in social, vocational, creative or recreational activities”. Article 13(4) requires 
the state to recognise the cultural diversity of the country and to encourage 
diverse cultures. Article 15 deals with “Family, Women and Marriage”: signifi-
cantly, Article 15(2) requires the state to “protect motherhood and women 
from injustice, promote gender equality and the role of women in family, and 
empower them in public life”. 

However, although the provisions in Chapter Two provide welcome guidance 
on the development of legislation and state policy, they are not directly en-
forceable in the Sudanese courts, by virtue of Article 22, which states that:

Unless this Constitution otherwise provides, or a duly 
enacted law guarantees the rights and liberties de-
scribed in this Chapter, the provisions contained in this 
Chapter are not by themselves enforceable in a court of 
law; however, the principles expressed herein are basic 
to governance and the State is duty-bound to be guided 
by them, especially in making policies and laws.

Part Two: Bill of Rights

Part Two of the Interim National Constitution – the Bill of Rights – is the most 
significant part of the Constitution in respect of the protection of the rights 
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to equality and non-discrimination. The Bill of Rights in the Constitution has 
been welcomed by commentators as going further than any previous con-
stitution in attempting to ensure comprehensive protection of human rights 
and basic freedoms in line with Sudan’s international legal obligations.449 As 
Dr Amin M. Medani concludes in a January 2014 paper: “[t]here is no doubt 
that the provisions of the Bill of Rights are the most elaborate and significant 
ever provided in any Constitutional document in the history of the Sudan.”450

Article 27(1) provides that the Bill of Rights is:

[A] Covenant among the Sudanese people and between 
them and their governments at every level (...) it is the 
cornerstone of social justice, equality and democracy 
in Sudan. 

Article 27(2) provides that the state shall “protect, promote, guarantee and 
implement” the Bill of Rights. As noted above, Article 27(3) provides that 
international human rights instruments ratified by Sudan form an “integral 
part” of the Bill of Rights. Significantly, Article 27(4) reinforces the supremacy 
of the Constitution as guaranteed by Article 3, stating that: “[l]egislation shall 
regulate the rights and freedoms enshrined in this Bill and shall not detract 
from or derogate any of these rights”. 

Article 31 of the Constitution concerns the rights to equality and non-dis-
crimination, though providing only limited protection of both. It states:

All persons are equal before the law and are entitled 
without discrimination, as to race, colour, sex, language, 
religious creed, political opinion, or ethnic origin, to the 
equal protection of the law.

449 See, for example, Sulieman Fadallah, A., The Citizen and The Constitution: Series 2, Al-Ayam 
Centre, p. 22; and Sanhouri Elrayh, E., “Women’s Rights in the Constitutional Bill of Rights: 
Issues of Status, Equality and Non-Discrimination”, The Constitutional Protection of Human 
Rights in Sudan: Challenges and Future Perspectives, REDRESS, Faculty of Law, University of 
Khartoum and the Sudan Human Rights Monitor, 2014, p. 54.

450 Medani, A. M., “The Constitutional Bill of Rights in the Sudan: Towards Substantive Guarantees 
and Effective Realisation of Rights”, The Constitutional Protection of Human Rights in Sudan: 
Challenges and Future Perspectives, REDRESS, Faculty of Law, University of Khartoum and the 
Sudan Human Rights Monitor, 2014, p. 10.
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It is notable that Article 31 bears at least a superficial similarity to Article 26 
of the ICCPR, which states that:

All persons are equal before the law and are entitled 
without any discrimination to the equal protection of 
the law. In this respect, the law shall prohibit any dis-
crimination and guarantee to all persons equal and ef-
fective protection against discrimination on any ground 
such as race, colour, sex, language, religion, political or 
other opinion, national or social origin, property, birth 
or other status.

Two key differences are obvious. First, while Article 26 of the ICCPR states 
simply that all persons are entitled to equal protection “without any discrimi-
nation” (emphasis added), Article 31 of the Constitution enumerates a short 
closed list of grounds on which such discrimination is prohibited. Thus, the 
guarantee of equal protection of the law provided by the Constitution is lim-
ited by reference to a specific group of characteristics, restricting the ability 
of an individual to challenge any denial of equal protection which arises on 
another basis, such as disability, age or sexual orientation. 

Second, Article 31 entirely omits the second sentence of Article 26, which 
provides an autonomous right to non-discrimination. In its General Comment 
No. 18 on non-discrimination, the UN HRC has emphasised the three distinct 
strands of protection provided by Article 26 of the ICCPR, highlighting the 
importance of the separate prohibition on discrimination:

Article 26 not only entitles all persons to equality before 
the law as well as equal protection of the law but also 
prohibits any discrimination under the law and guaran-
tees to all persons equal and effective protection against 
discrimination on any ground such as race, colour, sex, 
language, religion, political or other opinion, national 
or social origin, property, birth or other status.451 

451 United Nations Human Rights Committee, General Comment 18: Non-discrimination, UN Doc. 
HRI/GEN/1/Rev.1 at 26, 1989, Para 1.
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Through the omission of the second sentence of Article 26 of the ICCPR, the 
Constitution provides only very limited protection from discrimination: a 
person is only entitled to enjoy equal protection of the law without discrimi-
nation. Thus, Article 31 provides a lower degree of protection from discrimi-
nation than that provided by the international instruments to which Sudan 
is party. Discriminatory acts impinging on the enjoyment of a person’s civil, 
political, economic, social and cultural rights may occur in a wide range of 
contexts and situations, and protection from discrimination in all areas of life 
regulated by law is by far a broader concept than equal protection of the law. 
For example, the law can give equal protection to a man and a woman while 
sanctioning rules that treat the woman less favourably. In this case, the law 
would merely ensure that the man and the woman have an equal opportunity 
to the enforcement of the discriminatory rule.
 
A central problem in understanding the scope of protection provided by Ar-
ticle 31 is the lack of clarity about what the phrase “equal protection of the 
law” means, in the Sudanese legal context. To date, this question has not been 
considered by the courts in Sudan, leaving significant room for speculation 
about the extent to which different actors, and different actions, are subject 
to an obligation of non-discrimination. Nevertheless, it seems reasonable to 
assume that Article 31 falls short of the far-reaching obligation arising under 
Article 26 of the ICCPR to “prohibit any discrimination and guarantee to all 
persons equal and effective protection against discrimination”. As the HRC 
has noted, Article 26 creates an “autonomous right”, which is far broader in 
its scope than “equality before the law” and “equal protection of the law”, and 
also broader than the right to be free from discrimination in the enjoyment of 
other human rights provided by Article 2(1). In its General Comment No. 18, 
the Committee noted that Article 26: 

[P]rohibits discrimination in law or in fact in any field 
regulated and protected by public authorities (...) In 
other words, the application of the principle of non-
discrimination contained in article 26 is not limited to 
those rights which are provided for in the Covenant.452

452 Ibid., Para 12.
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Consonant with Article 26 ICCPR, the Declaration of Principles on Equality 

states that the right to equality and the right to non-discrimination which is 
subsumed in it453 apply “in all areas of activity regulated by law”.454 Article 31 
of the Constitution does not explicitly prohibit discrimination in all fields reg-
ulated and protected by public authorities, or all areas of activity regulated 
by law. Rather, it states that all persons are entitled to enjoy equal protection 
of the law without discrimination. In the absence of judicial interpretation of 
the phrase “equal protection of the law” in Sudanese jurisprudence, there is 
a risk that the scope of Article 31 would be construed narrowly, falling below 
the standard of protection from discrimination required by Article 26 of the 
ICCPR or Principle 8 of the Declaration of Principles on Equality. 

Another cause for concern is that, while the Bill of Rights in the Constitution 
provides arguably the best protection for fundamental human rights of any of 
Sudan’s constitutions, Article 31 has a narrower material scope than a num-
ber of its predecessors. For example, the 1973 Constitution provided that “Su-
danese have equal rights and duties, irrespective of origin, race, locality, sex, 
language and religion” and that “the State shall ensure equality of opportuni-
ties for all Sudanese and prohibit any discrimination in work opportunities or 
conditions or pay on the grounds of origin, sex, or geographical affiliations”.455 
The 1998 Constitution provided that:

All people are equal before the courts of law. Sudanese 
are equal in rights and duties as regards to functions of 
public life; and there shall be no discrimination only by 
reason of race, sex or religious creed. They are equal in 
eligibility for public posts and offices not being discrimi-
nated on the basis of wealth.456

A further potential problem may be created from the lack of explicit prohibi-
tion in Article 31 of both direct and indirect discrimination. The UN CESCR 
has stated that the prohibition on discrimination in Article 2(2) of ICESCR in-
cludes both direct and indirect discrimination, and both are also included in 

453 Declaration of Principles on Equality, The Equal Rights Trust, London, 2008, Principle 4.

454 Ibid., Principle 8.

455 Constitution of Sudan 1973, Article 38 and Article 56.

456 Constitution of Sudan 1998, Article 21.
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the definition of discrimination in the Declaration of Principles on Equality.457 
In the absence of jurisprudence or clear state practice indicating that Article 
31 does effectively prohibit both forms of discrimination, there is ground for 
concern that the Constitution would only extend protection to acts of direct 
discrimination. In addition, the Constitution does not explicitly prohibit har-
assment or failure to make reasonable accommodation, though the latter is 
partly compensated for, in respect to disability, by limited provisions in the 
National Disability Act 2009.

The personal scope of protection provided by Article 31 is also severely limited. 
The Article provides protection from discrimination only on the basis of the char-
acteristics or grounds which are explicitly referred to in the text: race, colour, 
sex, language, religious creed, political opinion and ethnic origin. While this list 
includes six of the grounds which are listed in Articles 2(1) and 26 of the ICCPR 
and Article 2(2) of the ICESCR, it omits several others which are well-recognised 
under international law. The list omits five characteristics which are explicitly 
listed in both the ICCPR and the ICESCR: national or social origin, other opinion 
(apart from political), property and birth. Moreover, it omits all those grounds 
which the HRC and the CESCR, in interpreting the ICCPR and the ICESCR respec-
tively, have recognised as falling under “other status”, within the meaning of Ar-
ticle 2 of the relevant Covenants: civil and family status, nationality, economic 
status, sexual orientation, gender identity, age, disability and health status.458 
Article 31 also omits pregnancy and maternity, both of which are protected un-
der Article 11 of the CEDAW (though these may be construed as being covered 
under the protected characteristic of “sex”). All of these omitted grounds are also 
recognised in Principle 5 of the Declaration of Principles on Equality.

In addition to the problems posed by the use of a limited list of explicitly pro-
tected grounds, the scope of protection provided by Article 31 is limited by 
virtue of the fact that the list is exhaustive, rather than indicative. Both the 
ICCPR and the ICESCR state that the rights therein should be enjoyed with-
out distinction on an explicit list of characteristics and “any other status”; the 
same phrase is also used in the broader right to non-discrimination found in 
Article 26 of the ICCPR. In its General Comment No. 20, the CESCR stressed 
the importance of the phrase “other status”, finding that:

457 See above, note 446, Para 10; see above, note 453, Principle 5.

458 See, for example, above, note 446, Paras 28–35.
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A flexible approach to the ground of ‘other status’ is thus 
needed in order to capture other forms of differential 
treatment that cannot be reasonably and objectively 
justified and are of comparable nature to the express 
recognized grounds in article 2, paragraph 2.459

As the Committee has indicated, the use of an indicative, open-ended list 
of protected grounds is important if the scope of protection is to recognise 
emerging forms of discrimination. As noted above, both the HRC and the CE-
SCR have recognised a number of additional characteristics – ranging from 
age and disability to sexual orientation – as forms of other status. By omitting 
“other status”, Article 31 does not help Sudanese courts to extend the pro-
tection from discrimination to grounds which were not specified when the 
Constitution was first adopted.

The personal scope of Article 31 is also severely limited in other ways. Notably, 
the construction of the Article is likely to make it difficult for a person to claim 
discrimination where they experience unfavourable treatment by reason of a 
perception, whether true or false, of having a particular protected character-
istic, or by reason of an association with someone who possesses a protected 
characteristic. The CESCR has stated that: “membership [of a protected group] 
also includes association with a group characterised by one of the prohibited 
grounds (...) or perception by others that an individual is part of such a group”.460 
Similarly, the Declaration of Principles on Equality states that:

Discrimination must also be prohibited when it is on the 
ground of the association of a person with other persons 
to whom a prohibited ground applies or the perception, 
whether accurate or otherwise, of a person as having a 
characteristic associated with a prohibited ground.461

Finally, the personal scope of the protection provided by Article 31 is lim-
ited by the failure to prohibit discrimination on multiple grounds, including 
both cumulative and intersectional discrimination. The CESCR has noted that 

459  See above, note 446, Para 27.

460  Ibid., Para 16.

461  See above, note 453, Principle 5.
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some individuals or groups of individuals, such as women with disabilities, 
face multiple discrimination on two or more protected grounds,462 and has 
stressed that “such cumulative discrimination has a unique and specific im-
pact on individuals and merits particular consideration and remedying”.463 
The Declaration of Principles on Equality also recommends that states pro-
vide protection from multiple discrimination.464

In addition to the general equality provision in Article 31, three other Articles 
of the Constitution either provide protection from discrimination, or require 
measures to be taken to improve the position of groups exposed to discrimi-
nation. Article 32 is directed towards the rights of women and children. Arti-
cle 32(1) proclaims that:

The State shall guarantee equal right of men and wom-
en to the enjoyment of all civil, political, social, cultural 
and economic rights, including the right to equal pay for 
equal work and other related benefits. 

Thus, in respect of gender, the Constitution complies with the requirements 
of Article 2(1) of the ICCPR and Article 2(2) of the ICESCR, which require that 
the state guarantees the enjoyment of the rights contained therein without 
distinction on certain grounds including gender. Yet here also, the provision 
falls short of the standard required by Article 26 of the ICCPR, which the HRC 
has stated is “an autonomous right” which “prohibits discrimination in law 
or in fact in any field regulated and protected by public authorities”.465 This 
ensures a broader material scope: all areas regulated by law, including where 
the discrimination at issue is not attached to the enjoyment of another human 
right. Moreover, while the provision reflects the language of Article 3 of both 
the ICCPR and the ICESCR, Sudan lacks the constitutional or legislative provi-
sions required to meet the obligations which are implicit in this Article. As the 
HRC has stated, Article 3 requires that:

462 See above, note 446, Para 17.

463 See above, note 446, Para 17. On the difference between cumulative and intersectional 
discrimination, see Uccellari, P. “Multiple Discrimination: How Law Can Reflect Reality”,  
The Equal Rights Review, Vol. 1 (March 2008).

464 See above, note 453, Principle 5.

465 See above, note 451, Para 12.
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[S]tate parties take all necessary steps to enable every 
person to enjoy those rights. These steps include the re-
moval of obstacles to the equal enjoyment of such rights, 
the education of the population and of state officials in 
human rights and the adjustment of domestic legisla-
tion so as to give effect to the undertakings set forth in 
the Covenant.466

As noted in Section 2.4 above, Sudan retains a significant number of laws 
which directly or indirectly discriminate against women,467 while many ob-
stacles continue to limit the equal enjoyment of rights by women. Moreover, 
as discussed in more detail in Section 3.2.2 below, Sudan has not adopted 
legislation which prohibits discrimination against women. Thus, the govern-
ment is failing to fulfil its obligations under Article 32 of the Constitution, par-
ticularly to ensure equality before the law in the area of “personal status” and 
criminal matters; to take positive action measures in favour of women; and 
to combat harmful customs and practices against women. In an important 
sense therefore, Article 32 represents an unfulfilled commitment: the Article 
recognises that the state shall guarantee equal rights for men and women, but 
little has been done to achieve this. 

In addition to the prohibition on discrimination in the enjoyment of other 
human rights, Article 32(1) also explicitly guarantees equal pay for work of 
equal value, thus going some way to meeting Sudan’s obligations as a party 
to the ILO Equal Remuneration Convention.468 Article 32(2) provides that “[t]
he State shall promote women’s rights through affirmative action”. As with 

466 United Nations Human Rights Committee, General Comment 28, Equality of rights between men 
and women (article 3), UN Doc. CCPR/C/21/Rev.1/Add.10, 2000, Para 3.

467 See also Sanhouri Elrayh, E., “Women’s Rights in the Constitutional Bill of Rights: Issues of 
Status, Equality and Non-Discrimination”, The Constitutional Protection of Human Rights in 
Sudan: Challenges and Future Perspectives, REDRESS, Faculty of Law, University of Khartoum 
and the Sudan Human Rights Monitor, 2014, p. 45, where the author states that: “there are 26 
laws not in conformity with the constitution because of their explicit or implicit discrimination 
against women”. 

468 International Labour Organisation Equal Remuneration Convention (ILO Convention No. 100), 
1951. Article 2(1) of the Convention states: “Each Member shall, by means appropriate to 
the methods in operation for determining rates of remuneration, promote and, in so far as is 
consistent with such methods, ensure the application to all workers of the principle of equal 
remuneration for men and women workers for work of equal value.”
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Article 32(1) however, this provision remains an unfulfilled commitment. Ac-
cording to Prof Sanhouri Elrayh:

[E]ight years after its incorporation, the impact of the 
provision on women’s position is negligible due to a lack 
of effective measures taken in this regard. To illustrate, 
article 136 of the INC [Interim National Constitution] 
provides general directives for recruitment in the civil 
service, one of which is aimed at addressing the imbal-
ance and inequity in recruitment, non-discrimination at 
any level of government against any qualified Sudanese 
based on religion, ethnicity, region or gender, and to em-
ploy positive discrimination measures and professional 
training to achieve equitable employment within a spe-
cific timeframe. However, the participation of women in 
the public and private sector remains far behind that of 
men even with legislation in place.469

Articles 32(3) and (4) provide for further specific obligations upon the state in 
relation to women’s rights. Article 32(3) requires the state to “combat harmful 
customs and traditions which undermine the dignity and status of women”, and 
Article 32(4) requires the state to “provide maternity and child care and medical 
care for pregnant women”. These provisions reflect, in part, certain provisions in 
the CEDAW, the most important international instrument on women’s equality 
which Sudan has not yet signed or ratified. Article 2(f) of the Convention, for ex-
ample, requires states parties to “take all appropriate measures, including legisla-
tion, to modify or abolish existing laws, regulations, customs and practices which 
constitute discrimination against women”. Articles 11 and 12 of the Convention 
include provisions on support for women during pregnancy and maternity. 

Article 32(5) requires the state to “protect the rights of the child as provided in 
the international and regional conventions ratified by the Sudan”. Thus, Article 
32(5) reinforces Sudan’s existing obligations under international law. As noted 
above, Sudan has ratified the CRC and the first two Optional Protocols (on the 
involvement of children in armed conflict and the sale of children, child prosti-
tution and child pornography respectively). 

469 See above, note 467 pp. 60–61.
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Article 45 provides specific protections for persons with “special needs” and 
the elderly. Article 45(1) states that:

The State shall guarantee to persons with special needs 
the enjoyment of all the rights and freedoms set out in 
this Constitution; especially respect for their human dig-
nity, access to suitable education, employment and full 
participation in society.

Article 45(1) is problematic in two important respects. First, the phrase “spe-
cial needs” is not defined, either in the Article itself or elsewhere in the Consti-
tution. This creates a serious lack of certainty about the scope of the provision’s 
application, leading to potential problems for those seeking the benefit of the 
provision, and those responsible for ensuring its implementation and enforce-
ment. Secondly, if an assumption is made that “persons with special needs” 
includes some or all of those considered to be persons with disabilities, as de-
fined in the CRPD,470 the Article provides no detail on how the “enjoyment of all 
rights and freedoms” and “full participation in society” is to be achieved. In this 
regard, it is notable that neither Article 31 nor Article 45(1) prohibits discrimi-
nation on the basis of disability, nor requires that reasonable accommodation 
measures to ensure the equal participation of persons with disability in all are-
as of life be adopted, as required by the CRPD.471 While such omissions could be 
compensated for in legislation, the National Disability Act, adopted four years 
after the Constitution, in 2009, also omits both a prohibition on discrimination 
and a general requirement to make reasonable accommodation.

Article 45(2) guarantees to the elderly “the right to the respect of their digni-
ty” and obliges the state to “provide them with the necessary care and medi-
cal services as shall be regulated by law”. The term “elderly” is not defined in 
the Article or elsewhere in the Constitution.

Finally, Article 47 provides specific rights for ethnic and cultural minorities:

470 Convention on the Rights of Persons with Disabilities, G.A. Res. 61/106, 2006, Article 1: 
“Persons with disabilities include those who have long-term physical, mental, intellectual or 
sensory impairments which in interaction with various barriers may hinder their full and effec-
tive participation in society on an equal basis with others.”

471 Ibid., Articles 5(2) and 5(3).
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Ethnic and cultural communities shall have the right to 
freely enjoy and develop their particular cultures; members 
of such communities shall have the right to practice their 
beliefs, use their languages, observe their religions and 
raise their children within the framework of their respec-
tive cultures and customs.

This compares favourably with Article 27 of the ICCPR, which requires, in 
states with ethnic, religious or linguistic minorities, that persons belonging 
to such minorities have the right to “enjoy their own culture, to profess and 
practise their own religion, or to use their own language”. As with Article 32, 
however, the practice of the state provides numerous examples of flagrant, 
systematic and consistent violation of Article 47.

The provisions of the Constitution examined above provide, in theory at least, 
for some degree of protection from discrimination. However, no real effort 
has been made to translate the provisions in the Bill of Rights into legislation, 
with the exception of the National Disability Act 2009 and limited provisions 
in some other areas of law. There has also been no effort made to review legis-
lation which pre-dates the Constitution in order to determine its compliance 
with the latter. Although a special committee was expected to be formed for 
this purpose, there is no indication that it has been established.

One significant shortcoming of the Bill of Rights, which has been highlighted 
by Dr Babiker, is the absence of a general prohibition on “advocacy of na-
tional, racial or religious hatred that constitutes incitement to discrimination, 
hostility or violence”,472 as required by Article 20 of the ICCPR.473 A similar ob-
ligation also arises under Article 4 of the ICERD, which Sudan became a party 
to in 1977.474 While the Constitution does, at Article 39, require that all media 
“shall refrain from inciting religious, ethnic, racial or cultural hatred and shall 

472 See above, note 428, p. 16.

473 International Covenant on Civil and Political Rights, G.A. Res. 2200A (XXI), 1966, Article 20(2).

474 International Convention on the Elimination of all forms of Racial Discrimination, G.A. Res. 
2106 (XX), 1965. Article 4(a) requires that states “declare an offence punishable by law all dis-
semination of ideas based on racial superiority or hatred, incitement to racial discrimination, 
as well as all acts of violence or incitement to such acts against any race or group of persons 
of another colour or ethnic origin, and also the provision of any assistance to racist activities, 
including the financing thereof”.
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not agitate for violence or war”, this is clearly a narrower prohibition than 
that envisaged by either the ICCPR or the ICERD. Given the well-documented 
history of racially and religiously motivated violence and conflict in Sudan,475 
and the role of hate speech by the country’s political leaders in perpetuating 
such violence, this is a serious omission.

3.2.2 Specific Equality and Anti-discrimination Legislation 

As a party to the ICCPR and the ICESCR, Sudan has an obligation to provide 
protection from discrimination by state and non-state actors through the 
adoption of equality legislation. The UN HRC has stated that under Article 26 
of the ICCPR, all states parties have an obligation to ensure that the “law shall 
guarantee to all persons equal and effective protection against discrimination 
on any of the enumerated grounds”.476 It has also noted that Article 2 “re-
quires that States Parties adopt legislative, judicial, administrative, educative 
and other appropriate measures in order to fulfil their legal obligations”.477 
The CESCR has stated that “[s]tates parties are therefore encouraged to adopt 
specific legislation that prohibits discrimination in the field of economic, so-
cial and cultural rights”.478 

Thus, Sudan has an obligation to ensure that its legislation prohibits discrimi-
nation on all grounds which are explicitly listed in Articles 2 and 26 of the 
ICCPR and Article 2 of the ICESCR, together with those characteristics recog-
nised by the relevant Committees as covered by “other status”. Therefore, the 
list of grounds on which Sudan should provide protection from discrimina-
tion includes: race, colour, sex, language, religion, political or other opinion, 
national or social origin, property, birth, family status, nationality, economic 
status, sexual orientation, gender identity, age, disability and health status.479 
In order to ensure consistency with the Covenants, such legislation should 
also provide protection from discrimination which arises on the basis of “oth-

475 See discussion above, at Sections 2.1 and 2.2.

476 See above, note 451, Para 12.

477 United Nations Human Rights Committee, General Comment 31: The nature of the general legal 
obligation imposed on states parties to the Covenant, UN Doc. CCPR/C/21/Rev.1/Add. 13, 2004, 
Para 7.

478 See above, note 446, Para 37.

479 Ibid., Paras 18–35.
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er status”. Moreover, in order to ensure consistency with the Covenants as 
interpreted by the relevant Committees, such legislation should prohibit dis-
crimination by association and perception,480 and multiple discrimination.481

Anti-discrimination law should, as explained by the CESCR, prohibit both 
direct and indirect discrimination,482 incitement to discriminate and harass-
ment.483 The CESCR has also stressed that legislation and other instruments 
should “provide for mechanisms and institutions that effectively address the 
individual and structural nature of the harm caused by discrimination in the 
field of economic, social and cultural rights”.484 Similarly, the HRC, when dis-
cussing the general obligations of states arising under Article 2 of the ICCPR, 
has stated that they “must ensure that individuals also have accessible and 
effective remedies to vindicate those rights”, and that “the Covenant generally 
entails appropriate compensation” for breaches of rights.485 

In addition to the general obligations arising under the ICCPR and ICESCR, as a 
party to ICERD and CRPD, Sudan has specific obligations to prohibit discrimi-
nation against racial or ethnic groups and against persons with disabilities by 
public and private actors in all areas of activity covered by these treaties.486 

Sudan has made little progress towards discharging its obligations to provide 
effective protection from discrimination in its legal system. Indeed, beyond 
the constitutional provisions discussed above, there is very limited legal pro-
tection from discrimination. Sudan lacks comprehensive anti-discrimination 
law or equality enforcement bodies. It also lacks specific laws prohibiting dis-
crimination on grounds such as race, sex or disability. In its 2014 review of 
Sudan’s compliance with its obligations under the ICCPR, the HRC expressed 
concern at the “lack of comprehensive anti-discrimination legislation pro-

480 Ibid., Para 16.

481 Ibid., Para 17.

482 Ibid., Para 10.

483 Ibid., Para 7.

484 Ibid., Para 40.

485 See above, note 477, Paras 15 and 16.

486 International Convention on the Elimination of All Forms of Racial Discrimination, G.A. Res. 
2106 (XX), 1965, Article 2(1); Convention on the Rights of Persons with Disabilities, G.A. Res. 
61/106, 2006, Article 5(2).
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hibiting discrimination on grounds such as age, sexual orientation, gender 
identity and health status” and stated that Sudan should “consider adopting 
comprehensive anti-discrimination legislation”.487 

While Sudan adopted a National Disability Act in 2009, the Act does not pro-
hibit discrimination on the grounds of disability, or create a general require-
ment of reasonable accommodation to ensure that persons with disability 
are able to participate in life on an equal basis with others. Instead, as is dis-
cussed below, the Act sets out a series of benefits which should be available to 
persons with disabilities. 

National Disability Act 2009

The National Disability Act 2009 is the only piece of legislation in Sudan 
which specifically and explicitly regulates the situation of a group exposed 
to discrimination. Its existence is particularly welcome given the absence of 
disability from the list of protected characteristics in Article 31 of the Consti-
tution. Nevertheless, the Act suffers from some serious deficiencies, including 
notably that it does not prohibit discrimination on the grounds of disability. 
Moreover, despite being enacted two years after Sudan signed the CRPD, and 
in the same year in which it was ratified, the Act falls well short of meeting 
Sudan’s obligations under the Convention.

Section 3 defines a disabled person as “every person born with a disability or 
who became physically or mentally or sensory disabled permanently and that 
it affects him totally or partially”.488 This definition is narrower than that pro-
vided in the CRPD, which makes reference to “physical, mental, intellectual 
or sensory impairments”.489 It also implies a medical, as opposed to a social, 
understanding of disability. The social framework on disability reflected in 
the CRPD requires that disability is defined not merely as a medical condition 
affecting the person “totally or partially”, but that such impairments, “in inter-
action with various barriers may hinder their full and effective participation 
in society on an equal basis with others”.490

487 United Nations Human Rights Committee, Concluding Observations on the fourth periodic report 
of the Sudan, UN Doc. CCPR/C/SDN/CO/4, 22 July 2014, Para 11.

488 National Disability Act, section 3.

489 See above, note 470, Article 1.

490 Ibid.
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The Act does not define or prohibit discrimination on the basis of disabil-
ity. This means that the Act falls short of the obligation, established by the 
CRPD, to “prohibit all discrimination on the basis of disability and guaran-
tee to persons with disabilities equal and effective legal protection against 
discrimination on all grounds”.491 The Act also omits a general obligation to 
make reasonable accommodation, though a specific obligation on the com-
petent authorities to enforce the provision of reasonable accommodation in 
the workplace is provided under section 4(2).492 Under the CRPD, “denial of 
reasonable accommodation” is included as a form of discrimination on the 
basis of disability. Reasonable accommodation itself is defined as:

[N]ecessary and appropriate modification and adjustments 
not imposing a disproportionate or undue burden, where 
needed in a particular case, to ensure to persons with dis-
abilities the enjoyment or exercise on an equal basis with 
others of all human rights and fundamental freedoms.493

Only one section of the Act – section 4 – concerns the “rights, privileges, facili-
ties and exemptions” provided to persons with disabilities; the remainder of 
the Act relates to the establishment and operation of the National Council for 
Disabled Persons. Section 4(1) provides that:

[T]he competent authorities shall enforce all the rights en-
shrined in the Transitional Constitution of the Republic of 
Sudan for the year 2005 and conventions for the disabled to 
which Sudan is a party. 

The first part of this subsection is largely superfluous: as noted, the Constitu-
tion does not provide any specific protection from discrimination for persons 
with disabilities, as disability is omitted from Article 31, which itself provides 
only a limited degree of protection. The second part has greater potential: by 
requiring that the “competent authorities shall enforce” international instru-
ments, the section gives the potential for persons with disabilities to claim 
violations of their rights under the CRPD. To date, however, this provision has 
not been tested in the Sudanese courts.

491 Ibid., Article 5(2).

492 See above, note 488, section 4(2)(H).

493 See above, note 470, Article 1.
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Section 4(2) of the Act provides an extensive list of specific rights, privileges 
and exemptions which the “competent authorities are committed to enforce”, 
“without prejudice to the generality” of section 4(1). The section requires the 
competent authorities to:

A. Provide exemptions from tuition fees at all stages of education, from 
primary to tertiary;

B. Develop an education curriculum which includes persons with disabili-
ties, and provide translators to help in the proper understanding of les-
sons and exams;

C. Facilitate the teaching of Braille, sign language and the use of alterna-
tive script and provide technical aids and necessary educational tools;

D. Encourage outstanding and talented persons with disabilities;
E. Preserve the rights of persons with disabilities in state employment;
F. Determine the proportion of disabled persons to be trained each year, in 

coordination with the institutes of technical and professional training;
G. Provide for the rehabilitation of workers, whose disabilities occur at 

work, and transfer such persons to alternative jobs if necessary; 
H. Provide reasonable accommodation in the workplace;
I. Include persons with disabilities in the social insurance system;
J. Provide exemptions for facilitative health aids;
K. Conduct early checks to detect signs of disability in children and preg-

nant women, to reduce and prevent disability;
L. Allocate special programmes for persons with disability;
M. Use sign language in all programmes where this is possible;
N. Provide special access to sport stadiums and cultural activities for per-

sons with disabilities;
O. Organise cultural and sports festivals to highlight the capabilities and 

talents of persons with disabilities;
P. Take the necessary measures to facilitate the access for disabled per-

sons to buildings and roads, transportation and other facilities;
Q. In the design of buildings, provide for facilitative means to ensure 

movement for persons with disabilities;
R. Allocate a percentage of land in the public housing plan and in public 

housing for persons with disabilities;
S. Allocate designated parking for persons with disabilities in public utilities;
T. Introduce traffic signs for persons with disabilities on driving license 

exams;
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U. Erect signs which use sign language;
V. Provide exemption from ID fees for those persons with disabilities who 

cannot pay; and
W. Provide exemption from customs duties for prosthetic devices, work 

facilities, mobility aids and education for persons with disabilities.494

This list creates obligations on the state to make specific provision for persons 
with disabilities in many areas of life which are the subject of specific articles 
of the CRPD. However, in many areas, the provisions of the Act do not reflect 
the values or approach which underpin the CRPD. In the area of education, 
which is the subject of paragraphs A, B, C and D, the Act’s provisions reflect 
some but not all of the requirements of Article 24 of the CRPD. Section 4(2)
(A) exempts persons with disabilities from tuition fee payment for primary 
and secondary education, giving effect to the requirement in the CRPD that 
persons with disabilities can access free primary and secondary education.495 
Section 4(2)(B) requires the development of an educational curriculum 
which includes persons with disabilities, reflecting the CRPD’s requirement 
that persons with disabilities “are not excluded from the general education 
system” and that they “can access an inclusive (...) primary and secondary 
education”.496 Section 4(2)(C) builds on this, requiring the provision of techni-
cal aids and necessary educational tools. However, it should be noted that the 
Act does not create a general requirement of reasonable accommodation in 
education, or create obligations regarding individualised support measures, 
as required by Article 24(2) of the CRPD.497 Similarly, while Article 4(2)(C) 
of the Act reflects the requirements of Article 24(3)(a) and (b) regarding the 
facilitation of learning of Braille, alternative script and sign language, the Act 
is more limited than the CRPD, omitting any reference to augmentative and 
alternative modes of communication, for example, which are essential for ac-
commodating persons with intellectual disabilities. It is also noteworthy that 
the Act creates obligations which are not contained in the CRPD, notably the 
general requirement to “[e]ncourage outstanding and talented persons with 
disabilities” created by section 4(2)(D).

494 The list provided here is a précis of the provisions contained in paragraphs A-W of section 4(2), 
not a direct quote.

495 See above, note 470, Article 24(2)(b).

496 Ibid., Article 24(2)(a) and (b).

497 Ibid., Article 24(2)(c), (d) and (e).
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Paragraphs E, F, G and H relate to participation in employment, and again 
reflect some but not all of the relevant provision – Article 27 – of the CRPD. 
Paragraph E requires the state to “preserve the rights of person with disa-
bilities in state employment”, a significantly narrower protection than that 
provided by Article 27(1)(b) of the CRPD, which requires that the state take 
appropriate steps to:

Protect the rights of persons with disabilities, on an 
equal basis with others, to just and favourable condi-
tions of work, including equal opportunities and equal 
remuneration for work of equal value, safe and healthy 
working conditions, including protection from harass-
ment, and the redress of grievances.

Thus, where the Act creates a limited obligation which applies only in public 
employment, the CRPD requires far-reaching protection of all labour rights 
in all types of employment. Moreover, the Act completely omits a prohibi-
tion of discrimination on the basis of disability in all aspects of employment, 
as required by Article 27(1)(a), and a requirement to ensure that “persons 
with disabilities are able to exercise their labour and trade union rights on an 
equal basis with others”, as required by Article 27(1)(c). 

Paragraph F closely reflects the Convention language in respect of technical 
and vocational programmes,498 though the requirement is limited in its scope, 
in that it only requires the state to determine the proportion of persons who 
should benefit from training, rather than creating a general requirement to 
provide such training. Paragraph G creates an obligation which partially re-
flects the requirements of Article 27(1)(k) of the Convention, in that it re-
lates only to the rehabilitation of persons whose disabilities were acquired at 
work, whereas the Convention creates a general obligation regardless of the 
way in which a disability occurred. 

As previously noted, paragraph H creates an obligation to provide reasonable 
accommodation in the workplace, closely reflecting the requirements of Ar-
ticle 27(1)(i) of the Convention. It is noteworthy that the Act does not reflect 
the requirements in Article 27(1)(e), (f), (g), (h) and (j) of the Convention, 

498 Ibid., Article 27(1)(d).
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and thus provides a lower standard of protection in the area of employment 
than that required by the CRPD. The Act also omits a stand-alone requirement 
relating to slavery, servitude and forced labour, as required by Article 27(2) 
of the CRPD.

Some provisions in section 4(2) of the Act give effect to the requirements to 
ensure an adequate standard of living for persons with disabilities which cor-
respond to rights under Article 28 of the CRPD. Paragraph I requires the state 
to include persons with disabilities in the social insurance system, which 
would contribute toward meeting the obligations created by Article 28(2)(b) 
which requires that the state ensures access to social protection and poverty 
reduction programmes. Similarly, Paragraph R requires the state to allocate 
a proportion of land and public housing to persons with disabilities, reflect-
ing the requirements to ensure access to public housing programmes which 
is established by Article 28(2)(d) of the Convention. Again however, the Act 
omits provisions relating to access to clean water, assistance for persons liv-
ing in poverty and access to retirement benefits and programmes, which are 
provided for in the CRPD.499

In the area of healthcare, the Act falls well short of the requirements created by 
the CRPD. Paragraph J requires that the state provide exemptions for “facilita-
tive health aids”. Paragraph K requires the state to take steps to detect, reduce 
and prevent disability, reflecting part of the obligation created by Article 25(b) 
of the Convention, which requires inter alia that the state provide health ser-
vices “including early identification and intervention as appropriate, and ser-
vices designed to minimize and prevent further disabilities, including among 
children and older persons”. However, the Act does not explicitly require that 
persons with disabilities are provided with the same range, quality and stand-
ard of health care as others; nor does it prohibit discrimination in the provision 
of health insurance, or the discriminatory denial of health services.500

Section 4(2)N and section 4(2)O of the Act relate to participation in cultural 
life, recreation, leisure and sport, and again reflect some, but not all, of the 
requirements of the CRPD in this area. Paragraph N provides that persons 
with disabilities should have special access to sports stadiums and cultural 

499 Ibid., Article 28(2)(a), (c) and (e).

500 Ibid., Article 25(a), (e) and (f).
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activities, as required by Article 30(1)(c) and 30(5)(c) of the Convention. Par-
agraph O specifies that the state shall organise cultural and sports festivals to 
“highlight the capabilities and talents of persons with disabilities”, reflecting 
in part the requirements of Article 30(2) and 30(5)(b). Again however, the 
Act is limited, omitting in particular any reference to the inclusion of persons 
with disabilities in mainstream cultural and sporting activities.

Paragraphs P and Q relate to accessibility for persons with disabilities. Par-
agraph P closely reflects the requirement of Article 9(1)(a), that the state 
shall take

[A]ppropriate measures to ensure to persons with dis-
abilities access, on an equal basis with others to (...) 
buildings, roads, transportation and other indoor and 
outdoor facilities, including schools, housing, medical 
facilities and workplaces.

Paragraph Q goes further, requiring that building design takes account of the 
access needs of persons with disabilities. It is notable, however, that the Act 
makes no reference to the more detailed requirements, provided in Article 
9(2) of the Convention, which set out a series of state obligations to ensure 
equality of access for persons with disabilities.

Aside from section 4, the National Disability Act is silent on the rights of per-
sons with disabilities, and the obligations of the state or other actors towards 
them. Crucial rights enshrined in the CRPD, such as rights related to legal ca-
pacity (Article 12) or independent living (Article 19) are thus unrecognised. 
Instead, the remainder of the Act focuses on the establishment (in section 5) 
and operation of the National Council for Persons with Disabilities. Section 6 
requires that the Council consists of a Minister appointed by the President, 
with the remaining members being 50% persons with disabilities and 50% 
those active in integrating persons with disabilities into the community. Sec-
tion 7 sets out the Council’s three aims, which are as follows:

A. To address issues facing persons with disabilities and to work to re-
solve them;

B. To work on the integration of persons with disabilities and make them 
a powerful force in the community; and
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C. To take action to enforce the rights of persons with disabilities with the 
competent authorities.

Section 8 of the Act, entitled “Responsibilities of the Council”, states that the body 
shall “develop public policies, plans and programs for the disabled persons”.

3.2.3 Non-discrimination Provisions in Other Legal Fields

As noted in section 3.2.2 above, Sudan is required, as a state party to the IC-
CPR and ICESCR, to adopt legislation prohibiting discrimination. While this 
obligation is best discharged by the enactment of what the CESCR has called 
“specific legislation prohibiting discrimination”, protections in legislation 
governing other areas of law can be an alternative, particularly in countries, 
such as Sudan, where specific legislation is weak or absent. 

There are a number of provisions in Sudanese legislation governing particu-
lar fields which prohibit discrimination or provide for equal rights. Notably, 
the National Civil Service Act, the Criminal Law Act and the Child Act all con-
tain some equality-relevant provisions. Unfortunately however, these provi-
sions are limited in scope. 

Nationality, Citizenship and Immigration Law

The Sudanese Nationality Act 1994 contained no non-discrimination or 
equality provisions, and none were introduced by the Sudanese Nationality 
Act (Amendment) 2011. On the contrary, as discussed above in sections 2.2 
and 2.4, the law contains a number of provisions which discriminate against 
persons of South Sudanese ethnic origin and against women.

Family Law

There are no non-discrimination provisions in the Muslim Personal Status 
Act 1991, or in any other legislation governing aspects of family law. As dis-
cussed above in section 2.4, the Muslim Personal Status Act 1991 enshrines 
legal inequality between men and women and directly discriminates against 
women in entering into marriage, during marriage itself and in the dissolu-
tion of marriage.
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Criminal Law

Article 4(a) of ICERD requires states parties to:

[D]eclare an offence punishable by law all dissemina-
tion of ideas based on racial superiority or hatred, in-
citement to racial discrimination, as well as all acts of 
violence or incitement to such acts against any race or 
group of persons of another colour or ethnic origin, and 
also the provision of any assistance to racist activities, 
including the financing thereof.

This obligation is met, in part, through section 64 of the Criminal Law Act 
1991 (provoking hatred against or amongst sects) which states that:

Whoever provokes hatred, contempt or animosity, 
against any sect, or between sects, by reason of ethnic, 
colour, or language differences, in a manner which ex-
poses the public peace to danger, shall be punished, with 
imprisonment, for a term, not exceeding two years, or 
with fine, or with both.

According to Sudan’s state report to the CERD in 2000, the Advisory Council 
on Human Rights had proposed, in 1994, that section 64 be amended in or-
der to prohibit racial discrimination as a discrete offence and to bring section 
64 in line with the requirements of Article 4(a) of ICERD.501 The proposed 
Criminal Act (Amendment) 1998 would have created a new offence as Section 
64(2) of the Criminal Law Act 1991 in the following terms:

Whoever calls for or abets the dissemination of ideas 
based on racial discrimination whether by way of vio-
lence or any other way or provides assistance for ra-
cial activities including the financing thereof shall be 
deemed to have committed an offence and shall, upon 

501 United Nations Committee on the Elimination of Racial Discrimination, Consideration of Reports 
Submitted by States Parties under Article 9 of the Convention, Eleventh Periodic Report of Sudan, 
CERD/C/334/Add.2, 30 May 2000, Para 197.
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conviction, be punished with imprisonment for a term 
not exceeding two years or with a fine or with both.

“Racial discrimination” would have been defined largely in line with the defi-
nition provided in Article 1(1) of ICERD. Whilst the Committee welcomed the 
proposed amendment,502 the proposed legislation was never passed.

Employment Law

Employment in Sudan is largely governed by two pieces of legislation: the 
Labour Act 1997 for employment in the private sector (with some important 
exclusions, notably related to domestic workers, casual workers and agricul-
tural workers) and the National Civil Service Act 2007 for employment in the 
public sector.

The Labour Act 1997 does not provide protection from discrimination in the 
field of employment. There are two provisions, however, which provide some 
support for women workers. Section 46 governs maternity leave. Section 
46(1) provides that female workers, once they have completed six months of 
service, are entitled to maternity leave with full pay for four weeks prior to 
confinement and four weeks after confinement (or two weeks and six weeks 
respectively if they prefer). Section 46(2) prohibits terminating the employ-
ment contract of a female worker during pregnancy or confinement. Provi-
sions to support women during mourning (idda) leave are contained within 
Section 48. A female worker is entitled to leave with pay upon the death of her 
husband for four months and ten days if she was not pregnant and until the 
end of her confinement (plus a further eight weeks of maternity leave after 
childbirth) if she was pregnant.

Section 28 of the National Civil Service Act 2007 includes a provision on 
equal pay for equal work. Section 28(1) states that the principle of equal pay 
for equal work must be taken into account when determining wages on the 
basis of the nature of the work and the difficulty for the individual of under-
taking his duties and responsibilities.

502 United Nations Committee on the Elimination of Racial Discrimination, Consideration of Reports 
Submitted by States Parties under Article 9 of the Convention, Concluding Observations: Sudan, 
CERD/C/304/Add.116, 27 April 2001.
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Section 24, which governs appointment and re-appointment within the civil 
service, contains a positive action measure for persons with disabilities. Section 
24(7) states that “all units of the states shall allocate not less than 2% of the ap-
proved announced vacancies for persons with disabilities, taking into account 
the nature and requirements of the work and the nature of the disability”. Al-
though section 24(7) uses the term “not less than 2%”, attempts to enforce regu-
lations which provide for higher quotas have been unsuccessful. As noted below 
in section 3.4.2, in the case of Alsier Mustafa Khalfalah and others v Civil Service 
Recruitment Committee of Khartoum State,503 the High Court (Administrative 
Circuit) dismissed a claim by the applicants who were persons with disabilities 
following the Civil Service Recruitment Committee of Khartoum State’s decision 
to recruit only 1.8% of persons with disabilities as teachers in the region. The 
Committee made the decision despite an Order issued by the Governor of the 
State of Khartoum instructing it to ensure that 5% of the vacancies were filled by 
persons with disabilities. The High Court upheld the decision of the lower court 
which had rejected the claim on the basis that the Governor’s Order was incon-
sistent with the 2% quota in the National Civil Service Act 2007 and that the Re-
cruitment Committee was not bound by the 5% quota in the Governor’s Order.

Education Law

The Planning and Organisation of Public Education Act 2001 does not pro-
vide a right to non-discrimination or equality. However, section 13 stipulates 
that all children of eligible school age (i.e. from six to fourteen) have the right to 
education, thus implicitly providing for equality of access to education.

Section 5(2)(c) of the Child Act 2010 states that “the child’s right to protec-
tion from all forms of unjust discrimination” is a basic rule for the application 
of the provisions of the law, however it provides no mechanism by which this 
right can be enforced and no definition of “unjust discrimination”.

Health Law

Health law in Sudan, largely found within the National Public Health Act 
2008, contains no specific clause prohibiting discrimination in the provision 

503 Citation in the court register: High Court, Administrative Appeal No. 127/2012. Case not among 
those selected for report in the law reports. 
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of healthcare. Chapter IV is entitled “Maternal and Child Health”; however, 
it contains only two provisions which state that, starting immediately after 
birth, children should be vaccinated against diseases. 

Section 28 sets out the situations whereby citizens have the right to free 
medical treatment which includes the treatment of children up to the age of 
five and pregnant women during childbirth, caesarean sections and follow up 
care after birth. 

Section 32 provides that abortions cannot be performed except in hospitals 
and can only be undertaken for medical reasons as specified in regulations 
provided by the Ministry. It should be noted that measures which prohibit 
abortion or unduly restrict women’s access to it violate a number of interna-
tional human rights provisions, including the right to non-discrimination on 
grounds of sex in access to healthcare.504 

Other Areas of Law

The Council for Promotion and Development of National Languages Act 
was passed in 2008 in accordance with the CPA. Its objectives include to: (i) 
protect national languages and their codification; (ii) develop national lan-
guages; and (iii) promote initiatives of native speakers.

While the Act does not explicitly prohibit discrimination, the existence of a 
law which guarantees and protects the full range of national languages is a 
progressive step. It is significant in light of the recent aggressive promotion 
of the Arabic language in government, the administration of law and other 
areas of life, and the discriminatory impact felt by persons who are not fluent 
Arabic speakers.

3.3 National Policies Impacting on Discrimination and Inequality

The government does not have a current comprehensive national policy on 
equality or non-discrimination and has no specific national or regional poli-

504 For a detailed discussion of the international human rights framework as it relates to restrictions 
on abortion, see Part 1 of: Knox, V., “Abortion in the Americas: Non-discrimination and Equality as 
Tools for Advocacy and Litigation”, The Equal Rights Review, Volume 9, pp. 25–33.
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cies to promote the right to equality of certain disadvantaged groups. Within 
educational policy, there is neither any active promotion of equality nor any 
initiatives to raise awareness about the right to equality. However, Sudan does 
have a national plan for the protection and promotion of human rights. 

National Plan for the Protection and Promotion of Human Rights in the 
Sudan, 2013

The National Plan for the Protection and Promotion of Human Rights was 
adopted in 2013.505 The Plan was developed and published under the aus-
pices of the Advisory Council for Human Rights, a government agency which 
brings together representatives of all government ministries and which is 
hosted and chaired by the Ministry of Justice. Section 2 of the Plan sets out its 
mission as being:

[T]o develop and consolidate human rights in legislation and 
practice, to apply the principles of equality and non-discrim-
ination in the enjoyment of all rights, to disseminate aware-
ness of human rights and to conduct legal reforms, and review 
national legislation for the purpose of being in conformity 
with the Sudan’s international and regional commitments. 

Section 7 of the Plan provides detail on its "scope", setting out proposed 
activities in each of eight areas: human rights education; civil and political 
rights; economic, social and cultural rights; review of national legislation; 
relations with regional and international bodies; knowledge dissemination; 
partnerships with civil society; and cooperation and coordination with law 
enforcement authorities. However, the Plan does not set out targets in any 
of these areas. Instead, the Plan is framed in non-specific and largely aspira-
tional terms, with reference to areas of focus and examples of activities which 
could be undertaken.

It is notable that the Plan does not include either a general priority on equal-
ity and non-discrimination, or separate sections on combating discrimination 
against and promoting equality for particular groups such as women or per-

505 Advisory Council on Human Rights, National Plan for the Protection and Promotion of Human 
Rights in the Sudan, 2013.
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sons with disabilities. Moreover, none of the objectives or proposed activities 
in the priority areas make direct or explicit reference to the rights to equality 
or non-discrimination as such. 

Nevertheless, the Plan does provide some guidance in areas where activity 
by the state could be expected to improve protection of the rights to equality 
and non-discrimination. Thus, for example, the section on review and reform 
of national legislation states that the implementation of the Plan shall include 
“study of national legislation (...) to secure compatibility of the same with the 
Sudan’s international and regional commitments”.506 Properly interpreted, 
this would require the state to review its legislation to ensure that it does not 
discriminate on protected grounds, in compliance with inter alia Article 26 
of the ICCPR. Similarly, the section on knowledge dissemination outlines the 
need for “a series of workshops on civil and political rights” which would, of 
necessity, include training on the rights to non-discrimination and equality if 
these were to be complete, coherent and comprehensive. The same section 
sets out the need for specific training workshops on gender-based violence 
and the status of women, and on the rights of “handicapped persons”. 

Thus, the Plan offers some grounds for hope, not least in that it sets out aspi-
rations or plans which civil society actors can use to hold the state to account. 
The UN Independent Expert on the situation of human rights in the Sudan 
welcomed the adoption of the Plan as a major step forward, stating, in his 
September 2013 report, that it “marks a positive step and provides a clear 
strategy for the improvement of human rights in the country”.507 He called 
on the Government to expedite the implementation of the Plan, to establish 
a body to oversee its implementation and to publish annual reports on its 
implementation.

National Policy for Internally Displaced Persons, 2009

Between 1989 and 2009, the government did not have a consistent policy 
response to the problem of internally displaced persons (IDPs). In 1989, the 
government established a Ministry for Relief and Displaced Affairs. A few 

506 Ibid., section 7.

507 United Nations Human Rights Council, Report of the Independent Expert on the situation of 
human rights in the Sudan, Mashood A. Baderin, 18 September 2013, A/HRC/24/31, Para 32. 
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months later, the Ministry was reorganised, adding to it the Commission of 
Refugees and the Relief and Rehabilitation Commission. It was renamed the 
Ministry of Relief, Rehabilitation and the Displaced and Refugees’ Affairs be-
fore being dissolved in 1993. The different commissions were then attached 
to different ministries: the Relief and Rehabilitation Commission was at-
tached to the Ministry of Planning, while the Commission of Refugees became 
part of the Ministry of Interior. Some of the responsibilities for IDPs were 
also transferred to the newly established states. This resulted in the compart-
mentalisation of IDP and refugees issues, and led to a lack of coordination 
between the different bodies. 

Apart from these fragmented policy measures, the use of force in dealing 
with IDPs was one of the main elements in the government policy during the 
1990s. Over time, the manner in which the government dealt with relocating 
IDPs to camps resulted in a national and international outcry, also drawing 
the attention of the international community to the plight of IDPs in Sudan. In 
addition, the beginning of peace negotiations in July 2002 provided an impe-
tus for the government to re-engage with the question of IDPs. Prior to this, 
the government had established the Humanitarian Aid Commission (HAC), 
within whose mandate lies protection and assistance for IDPs. In 2003, the 
Ministry of Humanitarian Affairs was established, and HAC was appended to 
it. In 2009, the Ministry published its most recent National Policy for Inter-
nally Displaced Persons.508

The Preamble to the Policy recognises that IDPs are entitled “without dis-
crimination to all the rights, privileges and obligations enshrined in the 
constitution”.509 The Policy also sets out a series of principles on (a) the rights 
of IDPs before displacement, during displacement, and during the settlement 
and transitional stages; and (b) relations between partners. The principles in-
clude a requirement that aid be provided to the most vulnerable IDPs with spe-
cial consideration given to women and children, and that this should be pro-
vided “without discrimination or division considering host communities”.510 
During the transitional stage, the various levels of government must endeav-

508 Ministry of Humanitarian Affairs, National Policy for Internally Displaced Persons (IDPs) 2009, 
available at: http://www.carim.org/public/legaltexts/LE3SUD1646_1375.pdf.

509 Ibid., p. 2.

510 Ibid., p. 5.
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our to ensure that IDPs who have returned to their places of origin or settled 
elsewhere “are not subject to discrimination from host communities and (...) 
have the full rights to equal participation in public affairs”.511 Partners provid-
ing assistance to IDPs must ensure that such assistance is provided “without 
discrimination due to religion, ethnicity or affiliation and should be provid-
ed on the basis of rights and needs”.512 Provision of assistance should not be 
“conditioned or interfaced with political and ideological interest or any other 
un-declared conditions”.513

Unfortunately, the benefits of the Policy have been limited due to a lack of ef-
fective implementation mechanisms. The United Nations Special Rapporteur 
on the human rights of internally displaced persons has stated that:

[I]implementation of the policy has been slow, in part 
due to the lack of fully functional Government monitor-
ing mechanisms, such as the High Committee on IDPs. 
With regard to implementation of the policy, relevant 
stakeholders noted a lack of due recognition and atten-
tion to IDPs outside of camps and settlements. Non-camp 
IDPs, especially in urban and semi-urban areas, have be-
come virtually “invisible”, with no standard registration 
or other procedure to identify them and respond to their 
protection or assistance needs. In relation to durable so-
lutions, while the national IDP policy provides for return 
and local integration or resettlement, the emphasis has 
generally been placed on returns, for which it has been 
important to establish joint verification mechanisms with 
the Government, in order to confirm voluntariness.514

The above remarks concerning IDPs outside camps are very pertinent. It 
should be recalled that, as explained in section 2.2 of this report, since the 

511 Ibid., p. 6.

512 Ibid., p. 7.

513 Ibid.

514 United Nations Human Rights Council, Report of the Special Rapporteur on the human rights 
of internally displaced persons, Chaloka Beyani: Addendum, Mission to Sudan, UN Doc. A/
HRC/23/44/Add.2, 25 June 2013, Para 19.
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1990s the government has consistently obstructed the creation of IDP camps 
in the Khartoum area and other urban areas in the North, in a manifest de-
nial of the scale of displacement of people from the periphery by armed con-
flict. It has also neglected IDPs in informal settings and actively discriminated 
against them in a number of ways which were discussed in Part 2 of this re-
port. The Special Rapporteur called on Sudan to:

Develop a comprehensive national framework on inter-
nal displacement, including national legislation, in line 
with the relevant Great Lakes Protocols, the Guiding 
Principles on Internal Displacement and the African Un-
ion Convention for the Protection and Assistance of In-
ternally Displaced Persons in Africa (Kampala Conven-
tion), and ratify the latter at the earliest opportunity.515

In addition, the Special Rapporteur also called on Sudan to “review the na-
tional IDP policy with a view to making any necessary changes and provide 
the required institutional resources for effective implementation of the policy 
and legislative frameworks.516 

National Policy for the Empowerment of Women, 2007

In March 2007, the Government endorsed a National Policy for the Empower-
ment of Women517 in order to accomplish the visions of its National Strategic 
Development Plan. The Policy, which was formulated by the Ministry of Social 
Welfare, Women and Children, focuses on women’s capacity building in health 
and education, strengthening women’s capabilities and participation in peace 
building and conflict resolution. It includes six focus areas for the advancement 
of the status and capabilities of women through policy development:

Health and Environment: to include policies focused on the improvement of 
life expectancy among women, contain the spread of HIV/AIDS and other Sex-
ually Transmitted Diseases, end the practices of female genital mutilation and 

515 Ibid., Para 65(a).

516 See above, note 514.

517 Ministry of Social Welfare, Women and Children, National Policy for the Empowerment of 
Women, 2007. 
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improve environmental and nutritional awareness among women. Among 
the programmes envisaged are a Programme for Safe Motherhood and a Pro-
gramme for Women’s Campaign against AIDS.

Education Policies: to include policies aimed at creating societal awareness 
on the importance of education for girls, especially among the rural commu-
nities and providing more places for women in technical education.

Economic Empowerment: to include policies with the primary aim of consoli-
dating women’s leadership and providing capacity-building to enable women 
to acquire skills, knowledge and technology. 

Human Rights and Legal Knowledge: to include policies to provide for equal 
participation of all women in legislation formulation processes at all levels.

Political Participation and Decision Making: to include policies aimed at pro-
moting political awareness of women and follow-up of political issues. The 
Policy also states that laws and regulations that prevent women from pro-
motion to leading positions and decision-making posts would be revised and 
that the formation and activation of Women Unions and Women NGOs would 
be encouraged.

Field of Peace and Conflict Resolutions: The Policy states that consolidation 
of women’s participation in peace building and peace sustainability will be 
part of the policy in the fields of peace and conflict resolution. In this aspect, 
the Policy states that the economic stability of the family will be given more 
emphasis, and legislation that protects women in conflict areas will be intro-
duced and enforced. 

Referring to the National Policy in its October 2012 report to the UN HRC, 
Sudan stated that “the Ministry [of Welfare and Social Security] has imple-
mented a number of projects in line with the strategy and in order to put it 
into practice on the ground”.518 In respect of political participation, the state 
was keen to stress to the Committee that “the minimum quota preserved for 

518 United Nations Human Rights Committee, Consideration of reports submitted by States parties 
under article 40 of the Covenant, Fourth periodic reports of States parties: Sudan, UN Doc. 
CCPR/C/SDN/4, 16 October 2012, Para 239.
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women in the legislative body is 25%, and it has been implemented by 100% 
in the Council of States (the first chamber of the parliament) as well as in the 
National Assembly (the second chamber of the parliament)”.519 

In respect of the other priority areas in the Policy, the state referred the Com-
mittee to its report to the CESCR.520 Unfortunately, Sudan’s report to the CE-
SCR makes no direct reference to the National Policy for the Empowerment of 
Women and provides little information on policy measures adopted pursuant 
to it: the sections of the report dealing with the rights to work, to health and 
to education make no reference to specific measures taken in these areas in 
respect of women.521 

That said, in respect of health, the report highlights a number of measures 
taken to end practices of female genital mutilation, including the adoption of a 
national strategy for the elimination of female circumcision (2008–2018) and 
a fatwa, issued by the Fatwa Council, prohibiting infibulation.522 In respect of 
education, the report states that “Sudanese women have accomplished sig-
nificant successes in the field of education, the biggest of which perhaps oc-
curred in the 1990s during the higher education revolution”,523 but provides 
no detail on measures taken to increase women’s participation in education. 
Finally, in respect of women’s economic empowerment, the state highlights 
that a financing scheme established by the Central Bank of Sudan has a 30% 
reservation for women’s projects and stresses efforts made to encourage 
women to enter the formal employment sector, though without detail as to 
the nature of these efforts.524

The assessment of other stakeholders of Sudan’s achievements in empow-
ering women is mixed. A 2009 Annual Ministerial Review produced by the 
United Nations Economic and Social Council examined the efficacy of the 
National Policy in accelerating progress towards Millennium Development 
Goals. It found that: 

519 See above, note 437, Para 8.

520 Ibid.

521 See above, note 442.

522  Ibid., Para 134.

523  Ibid., Para 144.

524  Ibid., Paras 145–146.
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Using the MDG indicators to evaluate gender policies, 
significant progress has been achieved to promote 
gender equality and women’s empowerment. The ra-
tio of girls to boys in primary and secondary educa-
tion (gender parity index) has improved from 0.85 
and 0.90 in 2000 to 0.93 and 1.0 in 2006. The share of 
women in wage employment in non-agricultural sal-
ary increased from 26.6 in 2000 to 30% in 2005, and 
proportion of seats held by women in National Parlia-
ment increased from 10% in 2000 to 18.3% in 2005 
and to 25% in 2006, which are good ratios compared 
to regional levels.525

Conversely, the Development Centre of the Organisation for Economic Co-
operation and Development rated Sudan as 85th out of 86 in its 2012 Social 
Institutions and Gender Index (SIGI).526 The SIGI aims to present information 
on “discriminatory social institutions, such as early marriage, discriminatory 
inheritance practices, violence against women, son preference, restricted ac-
cess to public space and restricted access to land and credit”.527 Sudan’s poor 
rating is based on the range of discriminatory social institutions which persist 
in the country, including discriminatory laws governing family life, restricted 
access to resources and restricted civil liberties for women.528

While it is difficult to assess the impact of a wide-ranging policy such as the 
National Policy for the Empowerment of Women by reference to a small num-
ber of indicators, it nevertheless seems clear that Sudan has not made strong 
enough efforts to implement the Policy. Despite the multiple opportunities to 
highlight its efforts to implement the Policy which were provided by Sudan’s 
participation in reviews by both the HRC and CESCR, the state was either un-

525 United Nations Economic and Social Council Annual Ministerial Review, National Policy for the 
Empowerment of Women: Sudan, 2009.

526 Organisation for Economic Co-operation and Development Development Centre, Social 
Institutions and Gender Index: Rankings, 2012, available at: http://genderindex.org/ranking. 

527 Organisation for Economic Co-operation and Development Development Centre, Social 
Institutions and Gender Index: What is the Social Institutions and Gender Index?, 2012, available 
at: http://genderindex.org/content/team.

528 Organisation for Economic Co-operation and Development Development Centre, Social 
Institutions and Gender Index: Sudan, 2012, available at: http://genderindex.org/country/sudan.

http://genderindex.org/ranking
http://genderindex.org/content/team
http://genderindex.org/country/sudan
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willing or unable to illustrate the steps it had taken. Moreover, as section 2.4 of 
this report – and other measures, such as the SIGI – illustrate, women continue 
to experience significant disadvantages in almost all of the priority areas iden-
tified in the Policy and there is little sign of government success in achieving 
gender equality in these areas.
 
National Policy on HIV/AIDS, 2004

The National Policy on HIV/AIDS was published by the Office of the Minister 
of Health in 2004.529 The Policy was designed, in part, to support the National 
Strategic Plan for HIV/AIDS prevention and control for the period 2003–2007 
which had been developed by a task force set up by the Sudan National AIDS 
Program (SNAP). The National Strategic Plan had four objectives: 

1. to curb the transmission of HIV/AIDS infection through 
appropriate strategies and interventions;

2. to reduce morbidity and mortality due to HIV/AIDS 
and to improve the quality of life for persons living 
with HIV/AIDS; 

3. to build the capacity of the different partners involved 
in the prevention and control of HIV/AIDS; and

4. to mobilise and coordinate national and internation-
al resources for the prevention and control of HIV/
AIDS.

The overall objective of the Policy is:

[T]o provide a framework for leadership, coordination 
and implementation of a National multisectoral re-
sponse to the HIV/AIDS epidemic. This includes formu-
lation, by all sectors and stakeholders of appropriate 
interventions which will be effective in preventing trans-
mission of HIV/AIDs and other sexually transmitted in-
fections, protecting and supporting vulnerable groups, 
mitigating the social and economic impact of HIV/AIDS. 
It also provides for the framework for strengthening the 

529 Office of the Minister of Health, National Policy on HIV/AIDS, 2004.
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capacity of institutions, communities and individuals in 
all sectors to arrest the spread of the epidemic.530

The Policy sets out twenty specific policy areas and issues to address, a num-
ber of which are relevant to equality and non-discrimination. Most impor-
tantly in this context, priority area two relates to “[s]tigma, discrimination 
and rights of people living with HIV/AIDS”. The Policy notes that stigma and 
discrimination associated with HIV/AIDS are “the greatest barriers to pre-
venting further infections, providing adequate care, support, treatment and 
alleviating impact”.531 The Policy therefore calls for safeguarding the rights of 
people living with HIV/AIDS so as “to improve the quality of their lives and 
minimize stigma”532 through the observance of the United Nations Guidelines 
on Human Rights and HIV/AIDS.

Other relevant priority areas include priority nine, covering legislation 
and legal issues, priority ten, which covers gender, and priority fourteen, 
which discusses transmission prevention. In respect of priority nine, the 
Policy calls for future legislation and law reform relating to HIV/AIDS to 
protect and safeguard the rights of persons living with HIV and AIDS, while 
also enhancing efforts towards their community mobilisation. Priority ten 
notes that gender roles and relations “powerfully influence the course and 
impact of the HIV/AIDS epidemic”533 and that women are more likely to 
become infected, and are more often adversely affected by HIV/AIDS. The 
Policy envisages a gender-based response to HIV/AIDS, addressing the vul-
nerability of girls and women, and gender sensitivity in the provision of 
care and services. 

Priority fourteen deals with prevention of transmission, with a sub-section 
focused specifically on special risk groups, defined as sex workers, injecting 
drug users and homosexuals. The Policy notes that there is a lack of data on 
HIV/AIDS in certain groups considered to be “fuelling the epidemic”,534 with a 
main obstacle being stigma against persons in those groups. The Policy there-

530 Ibid., p. 16.

531 Ibid., p. 17.

532 Ibid., p. 17.

533 Ibid., p. 29.

534 Ibid., p. 36.
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fore considers that the response should be comprehensive and recognise and 
involve working with such groups. This is a potentially important provision, 
given the extreme vulnerability of such groups.

Unfortunately, despite the promise evidenced by the inclusion of these four 
priorities in the National Policy – and the steps which Sudan has taken in 
responding to HIV/AIDs generally – there is little apparent progress in any 
of these key areas. A 2012–2013 Progress Report published by SNAP in 
2014 finds that “[s]ince 2011, Sudan has made marked strides in the AIDS 
response in HIV prevention and working with populations that drive the HIV 
epidemic”535 but shows little evidence of progress in respect of priorities 2, 9, 
10 and 14 of the National Policy.

In respect of priority area two, the report states that “HIV stigma reduction 
activities have been a cross cutting component in all HIV activities”, but makes 
no reference to policy measures designed to address discrimination.536 In re-
spect of the priority concerning legislation, the report notes that “the exist-
ing draft legislation for PLHIV [people living with HIV] protection is yet to be 
endorsed by the Cabinet”.537 The Progress Report is largely silent on prior-
ity area 10, which envisages a gender-based response to HIV/AIDS, with the 
exception of the issue of prevention of mother to child transmission, where 
the state has made good progress.538 Finally, in respect of most at risk popula-
tions – one of the focal points of priority 14 of the Policy – the report indicates 
that the government is taking measures to reach these communities for test-
ing and preventative purposes, in particular through work with civil society 
organisations.539 However, the report notes that: “[p]revention of HIV among 
key populations continues to be challenging with existent criminalising laws 
and HIV stigma among decision makers”.540

535 Sudan National AIDS Control Programme, Global AIDS Response Progress Reporting 2012–2013: 
Sudan, 2014, p. 4. 

536 Ibid., p. 17. 

537 Ibid., p. 18. 

538 Ibid., p. 15. 

539 Ibid., p. 20. 

540 Ibid., p. 22. 
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3.4 Enforcement and Implementation

3.4.1 Enforcement

States do not meet their obligation to protect people from discrimination by 
simply prohibiting discrimination in the law. They must also ensure that the 
rights to equality and non-discrimination are effectively enforced in practice. 
This means that, in addition to improving legal protection from discrimina-
tion, Sudan must also put in place mechanisms which guarantee victims of 
discrimination effective access to justice and appropriate remedies. Accord-
ing to Principle 18 of the Declaration of Principles on Equality:

Persons who have been subjected to discrimination have 
a right to seek legal redress and an effective remedy. 
They must have effective access to judicial and/or ad-
ministrative procedures, and appropriate legal aid for 
this purpose. States must not create or permit undue 
obstacles, including financial obstacles or restrictions 
on the representation of victims, to the effective enforce-
ment of the right to equality.541

Access to Justice

Access to justice will only be effective where victims of discrimination are 
able to seek redress unhindered by undue procedural burdens or costs. Rem-
edies must be “accessible and effective”542 and legal aid must be provided 
where necessary. Rules on standing which allow organisations to act on be-
half, or in support, of victims of discrimination are particularly important in 
overcoming the disadvantages faced by individuals in the justice system. It 
is also important to allow groups of victims who have experienced similar 
discriminatory treatment to bring claims on behalf of a group, if the systemic 
nature of discrimination is to be effectively addressed.

Articles 78 and 122 of the Constitution provide individuals with a right to bring 
cases to the Constitutional Court. Under Article 122(1)(b), the Constitutional 

541 See above, note 453, Principle 18, p. 12.

542 See above, note 477, Para 15.
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Court has “original jurisdiction to decide disputes that arise under this Consti-
tution and the constitutions of Northern states at the instance of government, 
juridical entities or individuals” (emphasis added). Under Article 78:

Any person aggrieved by an act of the National Council of 
Ministers or a national minister may contest such act (a) 
before the Constitutional Court, if the alleged act involves 
a violation of this Constitution, the Bill of Rights (…)

The Constitution does not, however, set out precisely how a person can bring 
a claim alleging a violation of a constitutional right such as the right to equal-
ity before the law (Article 31). This process is instead set out in the Consti-
tutional Court Act 2005. Section 18 of the Constitutional Court Act sets out 
what must be included in any petition to the Constitutional Court: (a) the 
claimant’s name and address; (b) the constitutional right or freedom which 
it is claimed has been violated; (c) details on who allegedly violated the con-
stitutional right(s); and (d) details on the interest which has been prejudiced, 
where the suit is presented by individuals or collectively, or the injury which 
has been sustained.

These requirements appear to limit standing to bring a claim more narrowly 
than international best practice would suggest. Principle 20 of the Declara-
tion of Principles on Equality states that:

States should ensure that associations, organisations 
or other legal entities, which have a legitimate interest 
in the realisation of the right to equality, may engage, 
either on behalf or in support of the persons seeking re-
dress, with their approval, or on their own behalf, in any 
judicial and/or administrative procedure provided for 
the enforcement of the right to equality.543

Section 18 of the Constitutional Court Act, however, limits standing only to 
those individuals who have themselves suffered a violation of their right to 
equality and does not permit “public interest” claims to be brought on behalf 
of victims by associations or non-governmental organisations who have not 

543 See above, note 453, Principle 20, pp. 12–13.
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themselves been harmed. Section 18(1)(d) does, however, make reference 
to group actions, thereby permitting class actions where the individuals in-
volved have suffered similar violations.

Various limitations are set down in sections 19 and 20 of the Constitutional 
Court Act. Under section 19(4), a person must prove that they have exhaust-
ed all other means of adjudication set down in law or that a period of 30 
days has elapsed since they submitted an appeal of a decision or act alleged 
to be unconstitutional. Significantly however, this requirement does not ap-
ply to claims involving the rights and freedoms contained within the Bill of 
Rights. Under section 19(6), a person must pay a fee unless this is waived 
by the court (section 30 provides that the court may exempt a person if they 
are insolvent). Under section 20(a), the court may dismiss the claim sum-
marily if the claimant has no right or interest in the claim or if six months 
have elapsed since they first became aware of that right or interest having 
been engaged. 

Section 20(d) repeats the condition that the claimant has exhausted all 
other means of adjudication prior to bringing the claim. The require-
ment under section 20(d) that all other means of adjudication have been 
exhausted before a claim can be brought has been strongly criticised by 
some, particularly given the inability of lower courts to address questions 
of constitutionality:

This requirement [to exhaust all other available means 
of adjudication], coupled with the lack of referral pow-
ers by ordinary courts, means that an applicant may 
have to suffer an adverse final judgment in a suit or 
trial first, where applicable, before he or she can ap-
proach the Court. Prohibiting the lower courts from 
referring constitutional questions to the Constitution-
al Court, as provided for in the Judicial and Adminis-
trative Act of 2005, is clearly problematic and detri-
mental to the promotion of a human rights culture. 
It prevents constitutionalism from filtering down to 
lower courts and taking root in the daily administra-
tion of justice. There is an evident risk that individu-
als are forced to conduct years of expensive litigation 
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before they can raise what may be considered a simple 
constitutional issue.544

One exception which, to some extent, mitigates this problem is in those cas-
es where it is legislation itself which is being challenged. In the case of As-
sociation of Auditors and Accountants v Government of Sudan and Council of 
Accountants,545 the Constitutional Court held that the requirement that all 
other means of adjudication be exhausted first does not apply if the subject 
matter of the claim is legislation itself. 

The independence of the Constitutional Court has been questioned by critics. 
Under the Constitution, the Constitutional Court comprises nine justices, one 
being the President of the Constitutional Court.546 Justices are appointed by 
the President upon recommendation of the National Judicial Service Commis-
sion and approval by two thirds of the Council of States representatives.547 
REDRESS has commented that, in practice:

[T]his formula has failed to ensure effective independ-
ence of the Court, which refers both to the position of 
judges, including appointment, security of tenure and 
safeguards against interferences, and institutional inde-
pendence from the executive and legislature.548

 
Additionally, the National Judicial Service Commission “is widely seen as hav-
ing failed in its role of providing effective oversight of the judiciary”, as it has 
been composed along party lines and with no clear mandate to ensure the 
independence of the judiciary.549 

544 REDRESS, Arrested Development: Sudan’s Constitutional Court, Access to Justice and the Effective 
Protection of Human Rights, August 2012, p. 12.

545 Association of Auditors and Accountants v Government of Sudan and Council of Accountants, Case 
Number MD/KD/11/1999 of June 1999.

546 Interim National Constitution, Article 119(1).

547 Ibid., Article 121(1).

548 See above, note 544, p. 27.

549 Ibid.
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Legal Aid System

Article 34(6) of the Constitution states that:

Any accused person has the right to defend himself/herself 
in person or through a lawyer of his/her own choice and to 
have legal aid assigned to him/her by the State where he/
she is unable to defend himself/herself in serious offences.

This provision, however, only applies to criminal proceedings, and within 
these only to “serious offences”. It does not apply to civil proceedings or con-
stitutional claims alleging violation of the right to equality before the law in 
Article 31. Although a Legal Aid Bill was prepared in 2009, with the assistance 
of the United Nations Development Programme, no law has yet been passed.

Given the lack of state assistance, individuals who are unable to afford to bring 
a claim involving discrimination must instead rely on universities and civil so-
ciety organisations for assistance. The first university legal aid clinic was estab-
lished in the 1970s at the Faculty of Law at the University of Khartoum. This 
clinic provides legal aid in all areas of law and is run by students under the 
supervision of university staff. Large law firms with graduates of the Faculty 
take some cases from the clinic on a pro bono basis. Other legal aid clinics have 
opened in different universities’ law departments, but their resources are lim-
ited and they rely heavily on donations from international organisations. 

Outside of universities, there are several non-governmental organisations 
which prove legal aid, including, for example, Mutawunat (for women who 
are victims of crime), Sema (for women and girls who are victims of violence), 
Place (for victims of violence and persons living with HIV), Amel (for cases 
involving torture) and Isnad (for criminal cases), all of which are in Khartoum 
State. There are some more recently established non-governmental organi-
sations which provide legal aid in the eastern and western parts of Sudan, 
funded almost entirely by international donors. 

Evidence and Proof

International law recognises that it can be difficult for a person to prove that 
discrimination has occurred, and thus requires that legal rules on evidence 
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and proof are adapted to ensure that victims can obtain redress. Principle 21 
of the Declaration of Principles on Equality states that:

Legal rules related to evidence and proof must be adapt-
ed to ensure that victims of discrimination are not undu-
ly inhibited in obtaining redress. In particular, the rules 
on proof in civil proceedings should be adapted to en-
sure that when persons who allege that they have been 
subjected to discrimination establish, before a court or 
other competent authority, facts from which it may be 
presumed that there has been discrimination (prima 
facie case), it shall be for the respondent to prove that 
there has been no breach of the right to equality.

As this principle indicates, international law requires that the “burden of 
proof” in cases of discrimination be transferred to the defendant, once a pri-
ma facie case that discrimination has occurred has been made. The CESCR has 
stated in its General Comment No. 20 that:

Where the facts and events at issue lie wholly, or in part, 
within the exclusive knowledge of the authorities or oth-
er respondent, the burden of proof should be regarded 
as resting on the authorities, or the other respondent, 
respectively.550

As Sudan has neither comprehensive nor specific anti-discrimination law, 
there is no legal instrument which makes specific provision for the rules on 
the burden of proof in cases of discrimination. Instead, cases of discrimina-
tion are subject to the rules set out in the Civil Procedures Act 1983 and the 
Evidence Act 1994, with mandatory reference to the principles included in 
the Sources of Judicial Decisions Act 1983 and the Interpretation of Laws and 
General Clauses Act 1974. Section 5 of the Evidence Act states that in civil 
matters, the burden of proof is on the claimant, while in criminal matters, 
“the presumption is the innocence of the accused unless proven guilty beyond 
reasonable doubt”. The Act makes no provision for the shift of the burden of 
proof in discrimination cases. 

550 See above, note 446, para. 40.
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As with the burden of proof, the rules regarding evidence in discrimination 
cases are the same as those governing all other civil cases, being found in the 
Sources of Judicial Decisions Act 1983.
 
Remedies and Sanctions

The HRC has stated that remedies must be “accessible and effective”551 while 
the CESCR has said that “effective” remedies include compensation, repa-
ration, restitution, rehabilitation, guarantees of non-repetition and public 
apologies.552

 
Under section 16(1)(a) of the Constitutional Court Act, the Court is able to

[C]consider and adjudge and annul any law, or work, 
in contravention of the Constitution, and restitute the 
right, and freedom, to the aggrieved person, and com-
pensate him [or her] for the injury. 

The Court may also order interim measures to avoid irreparable harm and 
effectively guarantee rights and freedoms under section 16(2). In addition to 
making declarations as to the constitutionality of a particular law or action, 
the Constitutional Court is able to provide compensation as a remedy as per 
the general rules on civil proceedings.553

The Sudan Human Rights Commission

Principle 23 of the Declaration of Principles on Equality highlights the impor-
tant role of specialised bodies in the protection of the right to equality:

States must establish and maintain a body or a system 
of coordinated bodies for the protection and promotion 
of the right to equality. States must ensure the independ-
ent status and competences of such bodies in line with 
the UN Paris Principles, as well as adequate funding and 

551 See above, note 477, Para 15.

552 See above, note 446, Para 40.

553 Email correspondence from Ebtisam Sanhouri Elrayh, received 12 March 2014.
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transparent procedures for the appointment and re-
moval of their members.554

While Sudan has not established a specialised body focussed on the protec-
tion and promotion of the right to equality, it does have a National Human 
Rights Commission (NHRC) established by Parliament under the National 
Human Rights Commission Act 2009. The creation of a NHRC was stipu-
lated both in the CPA and the Constitution. However, the establishment of the 
Commission was significantly delayed and it was not until January 2012 that 
the 15 Commissioners were appointed by presidential decree.555 

The general competence of the NHRC is to “protect and strengthen human 
rights, create awareness of human rights, publish the same and monitor the 
application of the rights and freedoms enshrined in the Bill of Rights pro-
vided for in the Constitution”.556 The specific functions of the NHRC include:

a. To operate as reference for information to government, 
different States organs concerned and civil society or-
ganisations working in the field of human rights; 

b. To enlighten the public on human rights and the neces-
sity to respect them and to apply them by all bodies;

c. The preparation of human rights studies and re-
searches;

d. To study national matters relating to human rights re-
ferred to by Government/state organs/civil society or-
ganisations and make recommendations on the same;

e. To provide advice to government on matters relating 
to human rights whether referred to by government/
initiated on its own motion;

f. To prepare studies and initiate, through bodies con-
cerned, bills, legislations or decisions relating to hu-
man rights and prepare reports and submit recom-
mendations on the same to the bodies concerned; 

554 See above, note 453, Principle 23, p. 13.

555 Bennett, K., “Sudan rights commission admits existence of human rights violations”, Jurist, 22 
November 2013.

556 National Human Rights Commission Act 2009, section 9(1).
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g. To submit recommendations, proposals and reports 
to the government or to the National Assembly or 
to any other body concerning any matter relating to 
human rights, including request to review legislative 
provisions or administrative decisions to be in con-
formity with the basic principles of human rights;

h. To receive complaints from individuals and other 
bodies and to conduct investigations thereon and 
take necessary measures in accordance with provi-
sions of the Act or any other law and to recommend 
appropriate remedies to the relevant body;

i. To address competent authorities regarding any mat-
ter relating to any violation of human rights and re-
quest them to end such violation;

j. To encourage government to join international trea-
ties, conventions and agreements on human rights;

k. To endeavour to harmonise national legislations and 
practices with human rights standards;

l. To prepare annual reports on the situation of human 
rights in the Sudan;

m. To spread awareness of human rights among differ-
ent sectors of the people of the Sudan, through media, 
seminars, publications and any other means of infor-
mation;

n. To cooperate with the United nations and specialised 
agencies, regional organisations, human rights centres, 
non-governmental organisations and any other similar 
organisations working in the field of human rights;

o. To establish close relations with organisations which 
are active in the field of human rights outside and in-
side the Sudan;

p. To submit reports to the National Assembly on any 
specific matter concerning human rights (...)557

The NHRC is further empowered to: (a) look into complaints of human rights 
violations raised with it by individuals or civil society organisations or by any 

557 Ibid., section 9(2).
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other body to ascertain whether or not there is violation of human rights and 
take appropriate measures; (b) form committees or task force groups or seek 
help of any person or any entity on a permanent or temporary basis, to assist in 
the discharge of its responsibilities; (c) investigate with full freedom any mat-
ter falling within its competence, whether referred to it by government, un-
dertaken on its own motion, or referred to it by some other body concerned 
with human rights causes; (d) address the public directly or through available 
means of information in order to disseminate its opinions and recommenda-
tions, to all sectors of the society; (e) coordinate with the Human Rights Com-
mission in Southern Sudan and other states on matters pertaining to fulfilling 
constitutional commitments in relation to human rights; and (f) make internal 
regulations for the conduct of its business and procedure of its meetings.558

If the Commission decides that there has been a violation of human rights by 
any public servant, any government or non-government organisations or any 
other body, it may: (a) recommend to the relevant government authorities to 
take appropriate measures for prompt reparations of the aggrieved person, or 
publish its findings, or take any other appropriate measures as it deems appro-
priate; and (b) provide the complainant or his representative, if they so request, 
with a copy of the summary of the report of the investigation. The relevant gov-
ernment organs are required to inform the Commission within 60 days of the 
measures taken concerning the recommendations submitted to it.559

Additionally, the NHRC may request all governmental and non-governmental 
institutions to provide any information concerning the extent of implemen-
tation of the Bill of Rights and to report on any derogation or deprivation of 
these rights.560

The NHRC has not yet submitted an application for accreditation to the Sub-
committee on Accreditation of the International Coordinating Committee of 
National Human Rights Institutions. Since the NHRC has not been accredited 
or ranked, it is difficult to fully assess its compatibility with the Principles re-

558 Ibid., section 10(1).

559 Ibid., sections 11(1) and (2).

560 Ibid., section 11(3).
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lating to the Status of National Institutions (the Paris Principles).561 However, 
it is possible to make a preliminary assessment, based solely on the provi-
sions of the National Human Rights Commission Act. 

Principle 2 of the Paris Principles states that national human rights institu-
tions should have “as broad a mandate as possible” which should be set out 
in the text establishing the institution. Section 9(1) of the Act provides the 
Commission with a broad sphere of competence, covering protection and 
strengthening of human rights, creating awareness, publishing reports and 
monitoring application. Principle 3 of the Paris Principles sets out a list of re-
sponsibilities which a national institution should have. Section 9(2) lists sev-
enteen different functions of the Commission, which together cover almost all 
of the responsibilities set out in Principle 3. 

In addition to Principles 2 and 3, the Paris Principles contains a section ded-
icated to “additional principles concerning the status of commissions with 
quasi-jurisdictional competence”. The section states that:

A national institution may be authorised to hear and 
consider complaints and petitions concerning individual 
situations. Cases may be brought before it by individu-
als, their representatives, third parties, non-governmen-
tal organisations, associations of trade unions or any 
other representative organisations.562

The section then goes on to set out four principles which should govern the 
exercise of such quasi-judicial functions. In this respect, the Act is strong, with 
sections 9(2)(h) and 9(2)(i) reflecting closely the language of the Principles, 
and establishing a system for the hearing of individual complaints which ap-
pears largely consistent with the Principles.

However, while the functions and powers of the Commission, as provided in the 
Act, appear to be largely consistent with the requirements of the Paris Princi-

561 United Nations General Assembly, Principles relating to the Status of National Institutions (the 
Paris Principles), adopted by General Assembly resolution 48/134 of 20 December 1993.

562 Ibid., Additional principles concerning the status of commissions with quasi-jurisdictional 
competence.
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ples, the Act falls far short in respect of the guarantees of independence and plu-
ralism which the Principles require. Paragraph 1 of the Principle entitled “Com-
position and guarantees of independence and pluralism” states that the process 
for appointment of commissioners should afford “all necessary guarantees to 
ensure the pluralist representation of the social forces (of civilian society)”. The 
Act fails to meet this requirement, in a number of ways. Section 6(1) provides 
that the Commission’s fifteen members are to be appointed by the President, 
calling into question both the independence of commissioners and the plurality 
of their views. Section 6(1) also establishes a number of criteria for appoint-
ments to the Commission, including that appointees “be of sound mind” and “be 
of not less than twenty one (21) years of age”; these provisions may be applied 
in ways which discriminate on the basis of mental disability and age. 

Paragraph 2 of the Principle relating to the independence of national institu-
tions states that such an institution should have:

[I]nfrastructure which is suited to the smooth conduct of 
its activities, in particular adequate funding (...) in order 
to be independent of the Government and not be subject 
to financial control which might affect its independence. 

The financial independence of the Commission, as established by the Act, is 
severely limited. Section 20(1) of the Act states that the Commission shall have 
an independent budget, but goes on to state that this should be submitted to 
the Presidency for endorsement, and to the National Assembly for approval as 
part of the state budget. This risks significantly undermining the Commission’s 
financial independence. In addition, section 15 states that the emoluments and 
entitlements of the commissioners themselves are to be determined by the 
President, placing a further question mark over their independence in practice. 

Since it began operations in 2012, the NHRC has conducted a number of 
activities indicating adherence to its statutory purposes. In April 2012, its 
chairperson, Miss Amal Hassan Babiker al-Tinay, visited Darfur to meet peo-
ple affected by the conflict and to raise awareness about the protection of hu-
man rights under Sudanese law.563 With the assistance of the United Nations 

563 United Nations – African Union Mission in Darfur, National human rights commission begins visit 
to Darfur.



230

In Search of Confluence

Development Programme, the Commission has organised a series of human 
rights awareness workshops in South Darfur, South Kordofan, Blue Nile and 
Red Sea states to raise public awareness about human rights and to educate 
the public about the Commission’s role and mandate. This awareness raising 
campaign resulted in a Human Rights Forum, held on 24-25 November 2013, 
entitled “Protection and Promotion of Human Rights is our Collective Respon-
sibility”, in Khartoum, with participants from all states of Sudan representing 
the Sudanese government, civil society organisations, police, judiciary, media, 
political parties and universities.564 In addition, seven commissioners com-
pleted a study tour at the National Human Rights Council in Morocco to gain 
experience and learn best practices.565

According to media reports, the NHRC complaints committee received 42 
complaints of human rights abuses in 2012 and a further 83 in 2013. The 
majority of complaints involved “cases of security and freedoms abuses” with 
others relating to land disputes.566 The deputy chair of the NHRC noted that 
few complaints had been brought alleging violations committed by the po-
lice.567 All of the complaints were examined and recommendations submitted 
to the presidency, the Parliament and the Minister of Justice on the necessary 
action to be taken.568 In January 2014, the NHRC chairperson, Ms al-Tinay, 
reportedly said that two thirds of the 125 complaints brought to the Commis-
sion in 2012-2013 had been against security services. She also stated that of 
the complaints filed, only 53 had been settled.569 

In addition to the study tour to Morocco, the NHRC has received training from, 
inter alia, human rights trainers from Egypt, Palestine and the United King-

564 United Nations Development Programme, Strengthening the Capacity of the Sudan National 
Human Rights Commission – About the project, available at: http://www.sd.undp.org/content/
sudan/en/home/operations/projects/democratic_governance/strengthening-the-capacity-of-
the-sudan-national-human-rights-co/.

565 Ibid.

566 Sudan Tribune, “Sudan’s rights body admits existence of human rights violations”, sudantribune.
com, 22 November 2013.

567 Ibid.

568 Ibid.

569 Al-Samm, A., “Human Rights in Sudan…Who Saves them?!”, The Citizen, 20 January 2014.
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dom.570 However, members of the NHRC have admitted that the Commission 
faces “numerous problems including lack of a specific budget and experienced 
cadres”.571 The UN Independent Expert on the situation of human rights in the 
Sudan, Mashood A. Baderin, stated in 2013 that the NHRC had made “some 
good operational progress, but needs to deliver on its substantive mandate of 
ensuring improvement in the human rights situation in the Sudan”.572

The effectiveness of the NHRC has been impeded by the power exercised 
by the National Intelligence and Security Services (NISS). For example, on 
30 December 2012, the Confederation of Sudanese Civil Society Organisa-
tions attempted to submit a petition to the NHRC condemning restrictions 
on non-governmental organisations by the government. Although the Com-
mission’s chair was willing to receive the memorandum, plain-clothed NISS 
agents surrounded the building and prevented the petitioners from enter-
ing. The NHRC condemned the actions of the NISS as “a flagrant violation of 
the Interim Constitution of 2005 and the National Human Rights Commis-
sion Act of 2009” and “an attack on the integrity of the Commission and on 
its immunity”.573

3.4.2 Jurisprudence on Equality and Non-Discrimination

Judicial practice related to discrimination and equality has been affected 
heavily by the major shift from common law to sharia law, with the corol-
lary that the courts have to apply laws plagued with pervasive gender and 
religiously-based discrimination. All legislation adopted by parliament after 
1983 has been influenced by sharia principles, and, while courts are secu-
lar, they are expected to make judgments based on sharia principles. Prior to 
1983, the rules of judicial interpretation were the same as in other common 
law systems, with judges required to refer to statute, and if the issue had not 
been regulated by statute then to consider juridical consensus followed by 
case law, customary law and the principles of justice. However, in 1983, the 

570 Foreign and Commonwealth Office, UK-funded training for the Sudan National Human Rights 
Commission, gov.uk, 27 January 2013.

571 See above, note 566.

572 See above, note 507, Para 58.

573 Sudan Tribune, “Police brutally prevent Sudanese activists from reaching rights commission”, 
sudantribune.com, 30 December 2012.
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Nimeiry regime adopted the Sources of Judicial Decisions Act 1983, which 
introduced principles of sharia into the judicial process. According to Ebtisam 
Sanhouri Elrayh, Lecturer of Constitutional Law and Human Rights at Faculty 
of Law, University of Khartoum:

This Act is a source of unprecedented confusion and 
uncertainty. Section 2 provides inter alia that in the in-
terpretation of legislative provisions, the court shall as-
sume that the legislature does not intend to run counter 
to the sharia and that such provisions and any discre-
tion thereby vested are intended to be consistent with its 
spirit and principles. Section 3 provides that where there 
is no enactment governing the issue, the court shall ap-
ply the express provisions of the Qur’an and the Sunna 
and also seek guidance from such Sudanese decisions as 
are consistent with the sharia and if no relevant rule is 
found therein it shall strive to form an opinion, having 
regard to the principles of the promotion of benefit and 
the avoidance of harm.574

Given this environment, it is quite remarkable that courts have nonetheless 
referred to international human rights law in some cases, for example to the 
CRC on matters of a child’s criminal responsibility, or age of consent. It is also 
noteworthy that there is some, albeit very limited, constitutional jurispru-
dence on discrimination.

Case Law under the Interim National Constitution 2005

Jurisprudence on the interpretation of the rights to equality and non-discrim-
ination to the extent that they are protected under the Constitution is rela-
tively limited. Of the cases that have been decided by the Constitutional Court, 
three, all concerning the issue of nationality, provide some indication of how 
provisions in the Constitution relevant to equality and non-discrimination 
are interpreted in practice.

574 Email correspondence from Ebtisam Sanhouri Elrayh, received 25 March 2014.
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In Dario Ivan Klocan and another v Sudan Football Association,575 two football 
players who had acquired Sudanese nationality by naturalisation challenged 
Article 14 of the “Regulation for Premier League Competition for the Year 
2008”, issued by the Sudan Football Association, which provided that:

[N]o club is allowed to involve more than one ‘naturalised 
player’ during the premier league games. The club that 
intends to involve one shall provide the name of the natu-
ralised player and his number to the organising committee 
before commencement of the tournament.

The claimants had acquired their Sudanese nationality on 2 and 13 January 
2008, shortly before the Regulation was issued on 14 January 2008. They ar-
gued that Article 14 of the Regulation was unconstitutional in that it discrimi-
nated between Sudanese citizens who had acquired their nationality by birth 
and those who had acquired it by naturalisation. Specifically, the claimants 
also argued that Article 14 violated Article 7(1) of the Constitution, which 
states that “[c]itizenship shall be the basis for equal rights and duties for all 
Sudanese”, and the right to equality before the law guaranteed under Article 
31. They also argued that Article 14 of the Regulation violated Article 12(1) 
of the Constitution, which requires the state to “develop policies and strate-
gies to ensure social justice among all people of the Sudan, through ensuring 
means of livelihood and opportunities of employment”. The defendant refut-
ed the claims and argued that the Constitution permits distinctions between 
those who acquire Sudanese nationality by birth and those who acquire it 
through naturalisation via Articles 53 and 62(2) which require candidates for 
the office of President and the two Vice-Presidents to be Sudanese by birth.

By a majority of four to three, the Constitutional Court found in favour of the 
claimants and found Article 14 of the Regulation to be unconstitutional in 
that it discriminated between Sudanese nationals in violation of Articles 7(1) 
and 31 of the Constitution. A majority of the Constitutional Court rejected the 
argument put forward by the defendant. Both the Constitution and the Na-
tionality Act had to be considered in light of the UN Charter and Articles 2, 25 
and 26 of the ICCPR, which form part of the Constitution by virtue of Article 
27(3). The Court disputed the authority of the defendant to issue a regulation 

575 Constitutional Court Journal, Vol. 2, 2011, pp. 528–549.
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which contradicts constitutional and legislative provisions and enforce it ret-
rospectively in a way which harmed the claimants and the club for which they 
played. The Court reached the same decision in a similar case, Al-Hilal Club for 
Fitness v Sudan Football Association (2009).576

In a third case, Albushra Abdulhameed Mahmoud and others v Government of 
Sudan,577 a group of 14 Sudanese nationals living abroad in various countries 
challenged section 22(3) of the National Election Act 2008 which stated that:

A Sudanese who resides outside of Sudan, possesses a 
Sudanese passport and valid residence permit in the 
country where they reside, and satisfies the conditions 
provided for under Section 21 of the Election Act, shall 
have the right to apply for registration or inclusion in 
the electoral register for the election of the President of 
the Republic or the Referendum, in accordance with the 
regulations set by the Rules.

Section 21 of the National Election Act 2008 sets out a number of conditions 
for individuals to be eligible to vote, namely that they be: (i) Sudanese; (ii) 
registered; (iii) at least 18 years old; and (iv) of sound mind. The claimants 
argued that although section 22(3) of the Act secured the right to partici-
pate in elections for the President and in referenda, it prohibited them from 
voting in elections for the President of South Sudan, state governors and the 
national and state legislative assemblies. They argued that the prohibition 
constituted a violation of Article 7(1) of the Constitution which states that 
“[c]itizenship shall be the basis for equal rights and duties for all Sudanese” 
(emphasis added) and was also a violation of Article 23(2)(f), which states 
that every Sudanese citizen shall “take part in the general elections and refer-
enda as stipulated in this Constitution and the law”. They also argued that the 
prohibition was in violation of Article 27, which states that the Bill of Rights 
is integral to the Constitution, and Article 41(2) which guarantees the right of 
every citizen “to elect and be elected in periodic elections”. As section 22(3) 
restricted Sudanese nationals residing abroad from voting in elections (other 
than for the President) or in referenda, the claimants also argued that section 

576 Constitutional Court Journal, Vol. 2, 2011, pp. 528–549.

577 Constitutional Court Journal, Vol. 3, 2012, pp. 49–63.
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22(3) was unconstitutional as it infringed on the right to equality in discrimi-
nating against citizens based on their residency.

The Constitutional Court unanimously dismissed the claim on the basis that it 
had not been brought within six months of the alleged violation, as required 
by Section 20 of the Constitutional Court Act 2005. However, the Court nev-
ertheless discussed the substantive issues raised and, although not binding, 
its comments are of interest. In considering Article 41 of the Constitution, the 
Court stated that the right of citizens to participate in elections and referen-
dums was secured by the Constitution, but regulated by statutory legislation. 
Regulations on the eligibility of voters fall within the discretionary power of 
the legislature on the basis of public interest.

The Court also stated that section 22(3) of the National Election Act 2008 
did not expressly restrict the appellants’ rights to participate in the elec-
tion of state governors, members of the national parliament and legislative 
bodies, but also that there was no provision specifically guaranteeing the 
right. Sections 21 and 22(2) of the Act required registration in the general 
election register, which in turn required the citizen to be a resident of a par-
ticular geographical area for specific periods of time; citizens living abroad 
could only enjoy their right to vote when they resumed their residence in 
Sudan. One justice noted that Sudanese citizens living abroad could not rep-
resent those living inside Sudan, and therefore should not be allowed to 
participate in elections. A comparison was drawn between a similar restric-
tion on the right to vote in specific geographic constituencies by those living 
outside the constituency. The Court took the view that the section did not 
contradict the Constitution, concluding that on the contrary, it put its objec-
tive into effect.

The Court’s decisions in both Dario Ivan Klocan and Al-Hilal Club for Fitness 
are, to some extent, in contrast to the tone of its comments in Albushra Abdul-
hameed Mahmoud. In all three cases, the issue was discrimination between 
different classes of citizens of Sudan: in the first two cases, between citizens 
who had obtained their nationality by birth and those who had obtained it by 
naturalisation; and in the third case, between citizens resident in the country 
and citizens resident outside of the country. While in the first two cases the 
Regulation was found to have distinguished between two classes of citizens in 
a way which was discriminatory, in the third, the court took the view that the 
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denial of voting rights based on the residency of a particular class of citizen 
was consistent with the Constitution.

In Sudan People’s Liberation Movement (SPLM-Democratic Change) v First 
Vice-President of Government of Southern Sudan (President of Sudan People’s 
Liberation Movement) and others,578 the defendant, the First Vice-President 
of the government of South Sudan, had issued a Resolution requesting the 
governors of the 10 southern states to cooperate with all political parties ex-
cept the Sudan People’s Liberation Movement – Democratic Change (SPLM-
Democratic Change). The claimant, SPLM–Democratic Change, appealed to 
the Constitutional Court requesting that the Resolution be annulled on the 
grounds that it violated their rights under Article 29 (on personal liberty), 
Article 31 (on equality before the law), Article 39 (on freedom of expression) 
and Article 40 (on freedom of association and assembly) of the Constitution. 
The claimant also argued that the Resolution breached the Political Parties 
Act of 2007, as the SPLM–Democratic Change party was registered and car-
rying out its work according to Articles 1 and 4 of that Act, and was not sus-
pended under Article 19.

The Constitutional Court found, by a majority, that there had been a violation 
of Article 31 of the Constitution and annulled the Resolution on the grounds 
that it infringed upon the right of SPLM–Democratic Change, which was law-
fully registered on good standing and was therefore entitled to engage in all 
political activities without discrimination. Instructing governors of states to 
cooperate with all parties except for a single specified party amounted to un-
equal treatment before the law on grounds of political opinion, and was a 
violation of Article 31.

Other cases brought before the Constitutional Court have been dismissed 
on procedural grounds, despite otherwise raising an arguable claim of dis-
crimination. In Alhadi Hasshim Mohammed v 1. Kenana Sugar Company and 
2. Government of Sudan (National Security Services),579 the claimant, Alhadi 
Hasshim Mohammed, was one of a number of employees who had been dis-
missed from their employment by the first defendant, the Kenana Sugar Com-
pany, in the period between December 1989 and February 1990. In October 

578 Constitutional Court Journal, Vol. 2, 2011, pp. 599–611.

579 Constitutional Court Journal, Vol. 2, 2011, pp. 357–381.
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2007, the claimant brought a claim before the Constitutional Court challeng-
ing the dismissal which had been based upon a recommendation from the 
National Security Services, the second defendant. He had also been arrested 
alongside other employees for holding political opinions which differed from 
those of the government.

The Constitutional Court dismissed Mohammed’s claim on the basis that a 
Committee formed by the Cabinet of Ministers to rule on cases of arbitrary 
dismissal had not issued a decision on the case. The Court also pointed out 
that the claimant had not included any documents indicating that he had 
submitted an appeal to the Committee and so had not proved that he had 
exhausted all other domestic remedies before bringing a claim to the Consti-
tutional Court.

In November 2007, the claimant submitted a modified claim arguing that a 
dispute on an administrative decision did not require exhaustion of all avail-
able means of adjudication. Moreover, he argued that there had been a viola-
tion of a number of constitutional rights which justified the claimant bringing 
a claim to the Constitutional Court, in particular Article 27 (the Bill of Rights), 
Article 28 (right to life and human dignity), Article 29 (personal liberty), Arti-
cle 34 (fair trial), Article 43(1) and (2) (right to own property) and Article 48 
(sanctity of rights and freedoms). Additionally, he brought a claim, under Ar-
ticle 122 of the Constitution, on the competence and jurisdiction of the Con-
stitutional Court to hear the case. He further argued that he was dismissed 
from his employment on the basis of his political opinions at the order of the 
security services and not due to his performance. He also argued that one of 
the Board of Directors of the Kenana Sugar Company was a member of the 
Cabinet of Ministers, which compromised the objectivity of the Committee.

In August 2008, the Constitutional Court dismissed the claim, holding that the 
claimant’s relationship with the first respondent was a contractual one gov-
erned by the Labour Act. The Labour Act specified the compensation avail-
able to employees who had been dismissed arbitrarily and the Court held that 
it could not adjudicate on that question. Concerning the reason behind the 
dismissal, the Court held that the Kenana Sugar Company had no alternative 
but to act pursuant to the recommendation of the security service, as it had 
no power to challenge it, irrespective of the fact that one of the Board of Di-
rectors was a Minister. The Court held that it was obliged to dismiss the claim 
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against both respondents, due to the temporal limit of six months provided in 
Section 20(1) of the Constitutional Court Act 2005. In addition, on the claim 
against the second respondent, the Court held that it was not qualified to rule 
or provide an opinion on the matter, as there was already a special Committee 
established to handle cases of arbitrary dismissal.

Case Law under Pre-2005 Constitutions

Prior to the introduction of the Interim National Constitution in 2005, the 
Sudanese courts made a number of decisions related to the protection of 
the rights to equality and non-discrimination under earlier Constitutions. 
As these earlier Constitutions contained different definitions of the rights 
to equality and non-discrimination, the precedential value of these cases is 
likely to be limited. Nevertheless, the findings of the courts in these cases may 
be of some interest.

Constitution of 1998

In Mohamed Mamoun Yahia Monwr v Minister of Higher Education and Sci-
entific Research,580 the claimant, Mohammed Mamoun Monwr, challenged an 
Order issued by the Minister of Higher Education and Scientific Research, 
which stated that high school students who had acquired International Gen-
eral Certificates of Secondary Education (IGCSEs) from schools within Su-
dan were not entitled to study at Sudanese institutions of higher education. 
However, students of parents working abroad who had acquired such IGCSEs 
from schools outside Sudan were allowed to apply to Sudanese institutions of 
higher education upon proof that they had stayed abroad for a minimum of 
one year before being awarded their certificates.

The claimant was a student living with his parents in Khartoum. He had stud-
ied at Unity High School in Khartoum, which had adopted the British cur-
riculum and awarded IGCSEs. The claimant had successfully passed his exams 
at the school. When he attempted to apply to universities in Sudan, he faced 
obstacles due to the Order, which meant that his applications were automati-
cally declined as his IGCSEs had been acquired in Sudan. He brought his claim 
before the court challenging the constitutionality of the Order, on the grounds 

580 Constitutional Court Journal, Vol. 1, 1999–2003, pp. 169–173.
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that it discriminated between students holding the same type of certificate. 
Citing Article 21 of the 1998 Constitution, the claimant argued that the Order 
infringed on the right to equal treatment before the Higher Education Admis-
sion Board and deprived him of opportunities available to others, based on an 
irrational distinction.

The Constitutional Court dismissed the claim, holding that the Order was 
intended to oblige schools operating in Sudan to apply the Sudanese cur-
riculum. The Order had been issued in 1996 and communicated to parents 
by the school in 1998, giving the claimant time to contest it at an earlier 
stage in accordance with section 21(1) of the Constitutional and Admin-
istrative Law Act 1996. Additionally, the Court held that the Order did not 
give preferential treatment to those coming from abroad, as argued by the 
claimant, but was intended to regulate education within Sudan. The Court 
concluded by stating that the “the door is open for the appellant to apply to 
universities outside of Sudan”.

In Sudanese Women General Union v the Governor of Khartoum State, the Gov-
ernor of Khartoum State had issued a Provincial Order, in 2000, prohibit-
ing women from working in certain sectors, namely hotels, restaurants and 
petrol stations. According to the Order, working in such sectors would harm 
women’s health and women’s dignity. The Sudanese Women General Union 
brought a claim to the Constitutional Court challenging the constitutional-
ity of the Order under Article 34 of the 1998 Constitution (right to resort to 
the Constitutional Court to protect the rights contained in the Constitution). 
The Union argued that the Order violated Article 21 of the 1998 Constitution, 
which stated that:

All people are equal before the courts, and all Sudanese 
are equal in rights and duties as regards to functions in 
public life; it is impermissible to discriminate only due to 
race, sex or religious creed. They are equal in eligibility 
for public posts and offices and shall not be privileged 
based on wealth.

The Union argued that the Order also violated Article 15, which obliged the 
state to “care for the institution of the family (...) and emancipate women from 
injustice in all aspects and pursuits of life and encourage the role thereof in 
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family and public life”. The claim was upheld by the Constitutional Court 
which declared the Order unconstitutional on the basis that it violated the 
right to equality under Article 21 of the Constitution and explicitly discrimi-
nated against women by limiting their right to work.

Permanent Constitution of 1973

Prior to the Constitution of 1998, at least one case was brought alleging vio-
lation of the rights to equality and non-discrimination under the Permanent 
Constitution of 1973.

In President of Sunni Supporters’ Group v Government of Sudan,581 a case was 
brought by the Sunni Supporters’ Group challenging an Order issued by the 
Governor of the Province of Khartoum. The Order prohibited celebration and 
festivities organised every year for the birthday of Prophet Muhammad. In 
their claim, the claimants requested that the High Court invalidate the Order 
as it prevented them, and other Islamic groups and associations, from enjoy-
ing their right to freedom of belief and worship under Article 47 of the Per-
manent Constitution. 

The claimants argued that celebrating the birthday of the Prophet was a 
part of their religious traditions and that the ban violated Article 38 which 
provided:

[A]ll people are equal before the court and all Sudanese 
are equal in rights and duties without discrimination 
between them by reason of ethnicity, race, local origin, 
sex, language or religion.

In response, the Attorney General of Sudan agreed with the claimants’ inter-
pretation of the Order as a clear violation of the right to freedom of belief and 
worship, as guaranteed by the Constitution under Article 47. Based on that 
reasoning, the High Court issued a decision invalidating the Order.

581 See Henry Reyaad Sakla, The Most Famous Constitutional Cases in Sudan, 1983.
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Case Law under the National Civil Service Act 2007

In Alsier Mustafa Khalfalah and others v Civil Service Recruitment Committee 
of Khartoum State,582 the claimant argued that the Civil Service Recruitment 
Committee of the State of Khartoum had failed to discharge its obligations 
under the National Civil Service Act 2007. In 2010, the Committee announced 
a number of vacancies for teachers at the Ministry of General Education. This 
was followed shortly afterwards by an Order issued by the Governor of the 
State of Khartoum, also published in newspapers, instructing the Recruit-
ment Committee to ensure that 5% of the vacancies were filled by persons 
with disabilities who were otherwise qualified and who met the conditions of 
recruitment. The Recruitment Committee selected 18 persons with disabili-
ties out of 1,050 persons recruited in total. The claimants, who were unsuc-
cessful in their applications, appealed against the decision of the Recruitment 
Committee to reject their applications despite the fact that persons with dis-
abilities were allotted 5% of vacancies in the Governor’s Order. They argued 
that the 1.8% of selected candidates with disabilities was far less than the 5% 
required by the Order.

The claimants’ case was dismissed at first instance and on appeal by the High 
Court (Administrative Circuit). The High Court upheld the decision of the 
lower court on the basis that the Governor’s Order contradicted the National 
Civil Service Act 2007 which only requires a quota of 2% for persons with 
disabilities. Thus, the defendant was not bound by the 5% quota set out in the 
Governor’s Order.

Some have argued that the court wrongly interpreted the National Civil Ser-
vice Act 2007, which states that “all units of the states shall allocate not less 
than 2% of the approved announced vacancies for persons with disabilities” 
(emphasis added). The 2% figure in the 2007 Act was therefore a minimum 
and the Governor’s Order was not inconsistent with the Act, but instead an 
attempt to implement the positive action clause in the Act. Additionally, nei-
ther the claimants, nor the court, made reference to Article 136 of the Con-
stitution, which concerns inclusiveness in the civil service and, in particular, 
the requirement, set down in Article 136(e) of the “application of affirmative 

582 Citation in the court register: High Court, Administrative Appeal No. 127/2012. Case not among 
those selected for report in the law reports. 
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action and job training to achieve targets for equitable representation within 
a specified time frame”.

In Wissal M. Ibrahim v Federal Ministry of Health,583 the claimant was a sta-
tistics technician at the Federal Ministry of Health in Khartoum. After giv-
ing birth, she took delivery leave of 8 weeks and thereafter requested annual 
leave, in accordance with her legal entitlement. After having given birth, she 
applied for unpaid maternity leave, on the basis that she needed to look after 
her children, as she had difficulties in finding a nursery and lived far from 
her workplace. The Ministry refused to provide her with unpaid leave, stating 
that she had already exhausted her delivery leave and annual leave and that 
there was no one who could take her position as an alternative.

The claimant challenged the decision of the Federal Ministry at the Justice 
Chamber for Civil Service Employees, repeating the reasons for her request. 
The Chamber dismissed her complaint on the grounds that, under Section 
102 of the Civil Service Regulation for the State of Khartoum 2009, it is within 
the sole discretion of the head of the unit or department to decide on leave. 
It was not an absolute right for an employee to take leave. Therefore, if the 
head of the unit believed that to approve an individual’s request for maternity 
leave would affect their work, and there was no replacement to fill their posi-
tion, their decision could stand.

Although the court’s decision was in accordance with the relevant legislation, 
it is arguably inconsistent with the relevant constitutional requirements. Leg-
islation on employees’ leave is, for the most part, governed by the Labour 
Act 1997 for employees in the private sector and the National Civil Service 
Act 2007 for employees in the public sector, with some exceptions. Section 
45 of the National Civil Service Act 2007 leaves the issue of leave to be gov-
erned by Regulations. Section 102 of the Civil Service Regulation of the State 
of Khartoum 2009 provides a working mother with the right to 8 weeks of 
delivery leave and up to 2 years of maternity leave, subject to the approval 
of the relevant Minister. Approval is only granted if the work will not be af-
fected by the mother’s leave. However, Article 15(2) of the Constitution states 
that “the state shall protect motherhood and women from injustice, promote 

583 Complaint No 25/2011, Justice Magazine, No. 6, Chapter 2 (2011), pp. 32–34, lodged before the 
Justice Camber for Civil Service Employees, Khartoum State.
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gender equality and the role of women in the family, and empower them in 
public life”. Article 136(1)(c) provides that “no level of government shall dis-
criminate against any qualified Sudanese citizen on the ground of religion, 
ethnicity, region or gender”. Despite these provisions, the state has done little 
to accommodate the needs of working mothers.

3.5 Conclusion: a Weak Legal and Policy Framework 

The report finds that Sudan’s legal and policy framework is manifestly inad-
equate to address the patterns of discrimination and inequality identified in 
part 2. Sudan has a poor record of participation in international instru-
ments, having acceded to only five of the nine core UN human rights treaties. 
Sudan has not ratified either the Convention against Torture and Other Cruel, 
Inhuman or Degrading Treatment or Punishment, or the Convention on the 
Elimination of Discrimination against Women. Similarly, Sudan has refused 
to accede to calls to ratify the optional protocols which allow individual com-
plaints under the international instruments to which it is party. Article 27(3) 
of the Interim National Constitution, which provides for the direct effect of 
international human rights instruments to which Sudan is party, has not been 
applied in practice.

Despite providing arguably the best level of human rights protection of any 
of Sudan’s eight constitutions since independence, the Interim National 
Constitution provides weak protection for the rights to equality and 
non-discrimination. Article 31 of the Constitution does not prohibit dis-
crimination either in the enjoyment of human rights, as required by both 
the International Covenant on Civil and Political Rights (ICCPR) and the In-
ternational Covenant on Economic, Social and Cultural Rights, nor does it 
provide a general prohibition on discrimination in all areas of life governed 
by law, as required by Article 26 of the ICCPR. Instead, Article 31 guarantees 
equal protection of the law without discrimination on a strictly limited list 
of grounds. The personal scope of protection from discrimination is lim-
ited, omitting grounds such as disability, sexual orientation and health sta-
tus. Article 32, which prohibits discrimination against women, is broader 
in scope than Article 31, but is effectively negated by the large number of 
gender-discriminatory laws that remain in force today and have not been 
found unconstitutional.
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Beyond the Constitution, Sudanese legislation provides very little protec-
tion from discrimination. Sudan has neither comprehensive anti-discrimi-
nation legislation, nor any specific anti-discrimination laws. The National Dis-
ability Act does not prohibit discrimination on grounds of disability, and falls 
far short of the standard required by the Convention on the Rights of Persons 
with Disabilities, a treaty to which Sudan became party in 2009. Legislation 
governing education, healthcare and other important areas of life contains no 
guarantees of non-discrimination. Government policies do not fill the gaps 
in protection which result from the absence of an effective legislative frame-
work: a National Human Rights Action Plan, adopted in 2013, does not set out 
concrete targets and provides no mechanism to allow civil society, the media 
or the public to hold state actors accountable.

The absence of effective constitutional and legislative protections for the 
rights to equality and non-discrimination are exacerbated by a weak and in-
effective system of implementation and enforcement. The Constitutional 
Court, which is empowered to receive complaints of discrimination under 
the Constitution, has a weak record. Members of the National Human Rights 
Commission were not appointed until 2012, despite the Commission having 
been established by statute in 2009. At the time of writing, the Commission 
has not been rated by the International Coordinating Committee of National 
Institutions for the Promotion and Protection of Human Rights. The Commis-
sion has been widely criticised by civil society actors as ineffective, although 
on account of its very young age, it should be given the benefit of the doubt.
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