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Legislating for Equality in Colombia:
Constitutional Jurisprudence, Tutelas,

and Social Reform
Patrick Delaney?

Colombia receives little in the way of positive
international reporting. The country’s inter-
national reputation is dominated by conflict,
cocaine and coffee. Yet, as one would expect
from a country of more than 44 million peo-
ple,? there is a great deal more to the nation
than is immediately apparent. Colombia is
home to a progressive constitutional system,
the product of a relatively recent constitution
and a rights-focussed constitutional court.
The existence of these legal and institutional
mechanisms alongside widespread poverty
and social dislocation, places Colombia in
a unique position with regards to the legal
treatment of discrimination.

Central among the legal mechanisms for
the protection of equality in Colombia is the
tutela: an easily-accessible and quickly-re-
solved writ for the satisfaction of fundamen-
tal rights. As such, it has become a popular
mechanism for ordinary Colombian citizens
to claim their constitutionally protected
rights, and one particularly apposite in a
country where poverty would otherwise lim-
it access to justice.

Nevertheless, the operation of the Colom-
bian constitutional system, including the tu-
tela, must be examined with a critical eye. In
a context where the sources of inequality and
discrimination are often structural, the law
should not be invoked as a panacea. Rather, a
socio-legal approach is warranted, in which
the success of the legal system is measured
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by its tangible effects throughout the nation.
Even given this more cautious approach,
there is much to be praised in the Colombian
constitutional system, and the protection it
has provided to ordinary citizens. However,
it is also important to remain conscious of
the limits of the law, and the enduring re-
sponsibility of government and civil society
for social reform.

A Brief History of Colombia

Colombian history is long and eventful, and
central to understanding the seeds of mod-
ern conflict3 Independence in the region
was first secured by Simon Bolivar in 1819,
but the ‘Gran Colombia’ he created soon de-
stabilised, forming over time the modern
nations of Colombia, Venezuela, Ecuador
and Panama. As this process occurred, con-
flicts between Bolivar’s followers and those
of Francisco de Paula Santander, his deputy,
ultimately crystallised into two dominant,
competing parties that dominate Colombia
to the present: the Liberals and the Conser-
vatives.

The competition of the Liberal and Conser-
vative parties over the 19th and early 20th
centuries often resulted in violence. The
modern, defining instantiation of this an-
tagonism came in the form of La Violencia.
Sparked by the April 1948 assassination of
Jorge Eliécer Gaitan, a charismatic and pop-
ulist leftist leader, La Violencia lasted until



1958, and claimed up to 300,000 lives. While
the joint ‘National Front’ government estab-
lished by the Liberals and the Conservatives
ceased the immediate violence, it prolonged
the hegemony of the major parties and tra-
ditional powers, and ultimately gave birth to
the modern guerrilla movement which con-
tinues to plague Colombia.*

The failure of the National Front to address
widespread inequalities, alongside dubious
election practices, encouraged the forma-
tion of a number of left-wing guerrilla move-
ments. The most notable among these were
the Revolutionary Armed Forces of Colombia
(FARC), the National Liberation Army (ELN)
and the April 19 Movement (M-19). To date,
only the M-19 has fully disbanded, with
the FARC and ELN still active in Colombia,
despite a series of attempts at peace nego-
tiations.® The ideological character of these
movements is disputed, but it is clear that the
rise of narco-trafficking has not passed them
by. After the fall of the Medellin and Cali car-
tels in the 1980s and 1990s, with which the
guerrillas had had an uneven relationship at
best, the guerrillas took a greater role in the
production of cocaine.® The money thus ob-
tained was directed into further funding the
struggle against the government. The violent
paramilitaries who rose up to resist the guer-
rillas soon became equally ensnared in the
web of cocaine money, and as these groups
are demobilising, it appears that new armed
groups are rising to take their place.”

Modern Colombia is a product of these his-
torical influences, and the currents of political
and social conflict run deep. The government
of Alvaro Uribe has found itself repeatedly
plagued by accusations that its supporters are
responsible for collaboration with paramili-
taries.? Humanitarian negotiations such as
prisoner exchanges continue to proceed shak-
ily, and the enduring violence has produced

record numbers of internally displaced per-
sons.’ The direct victims of the violence from
both sides are extensive, but the conflict also
has more insidious discriminatory effects, as
valuable internal and external resources are
often diverted to the conflict.t?

A Survey of Discrimination in Colombia

There are a number of particularly vulner-
able groups in Colombia, who are the subject
of disadvantageous social conditions. At a
particular disadvantage are Afro-Colombi-
ans who, depending on the measure, could
account for as much as a quarter of the Co-
lombian population.* Large sections of the
Afro-descendent population remain in geo-
graphically isolated communities, such as
Chocd, on the western seaboard, and on the
Caribbean coast. These regions are some of
the poorest; characterised by extreme pov-
erty, and a lack of access to services such as
health and education.’> One government es-
timate places 72% of Afro-Colombians in the
two lowest socio-economic strata.'* By vir-
tue of the location of their communities, they
are also disproportionately affected by the
conflict,"* making up 30% of the displaced
population.’> Moreover, they lack significant
political representation, with only nine Afro-
Colombian members of the 268 member con-
gress.'® As aresult of these pressures, among
others, the Afro-Colombian community is in
danger of losing its unique culture.'?

The other major ethnic groups to suffer long-
term discrimination are indigenous. Despite
accounting for less than 2% of the total popu-
lation,’® Colombian indigenous peoples dis-
play extraordinary diversity. There are more
than 90 distinct groups and 64 languages.*®
Yet only rarely are these groups consulted on
the exploitation of traditional land, and they
generally suffer high levels of poverty, as well
as poor health and a lack of education servic-
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es.2® They have also been disproportionate
victims of the internal conflict, as their tra-
ditional lands are often militarily occupied
or the subject of fighting.?* The history and
culture preserved by these groups continue
to be threatened.?? Of the 90 indigenous peo-
ples, 39 number fewer than 1,000 individu-
als, and 28 fewer than 500.2%

The rights of lesbian, gay, bisexual and
transgendered persons have also been the
subject of significant controversy in recent
times. While still at their height, the right-
wing paramilitaries engaged in widespread
‘cleansing’ of undesirable people, including
homosexuals.?* Lesbians, gays, bisexuals and
transgender persons continue to be the vic-
tims of murders, assaults and threats by the
public at large and by the police and security
forces.?

Women too suffer particular disadvantage in
the Colombian context. They are special vic-
tims of the conflict, as victims of sexual vio-
lence,?® as heads of households, and as the
internally displaced.?” In addition, a hyper-
masculine ‘machismo’ (a macho sexism) af-
fects everyday Colombian culture, leading to
serious problems of violence against wom-
en.?8 By one measure, domestic violence and
its corollaries are the primary cause of death
in women between 15 and 44 years of age.?*

The situation of these particular groups
must be understood in the context of general
poverty in Colombian society. Nearly half of
Colombians live below the poverty line, and
nearly 15% in conditions of extreme pov-
erty3® Colombia is marked by some of the
highest income inequality in Latin Ameri-
ca.3! Poverty is most pronounced in rural
areas and in particular regions.3> Inequal-
ity, therefore, must be accepted as pervasive
in Colombia and not merely the province of
particular groups.
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The State of the Law

A new constitution was promulgated in Co-
lombia in 1991, bringing with it an entirely
new constitutional system to address dis-
crimination and inequality. At the heart of
that document was a series of fundamen-
tal rights, including a guarantee of equality
found in Article 13:

“All persons are born free and equal
before the law, and shall be given equal pro-
tection and treatment by the authorities, and
shall enjoy the same rights, freedoms and
opportunities without any discrimination
on grounds of sex, race, national or family
origin, language, religion, political opinion or
philosophy.”*3

Two subsequent paragraphs in Article 13
provide for the adoption of measures in fa-
vour of disadvantaged groups, in the context
of a ‘real’, effective and material equality, and
the protection of those in a situation of mani-
fest weakness because of their economic,
physical or mental state. Article 13 is framed
broadly - it incorporates a negative injunc-
tion, found in the prohibition of discrimina-
tion, alongside a positive imperative, in the
requirement that authorities provide for
equal treatment.3* As such, it envisages both
formal and substantive equality protections.

There are a number of more specific, com-
plementary protections which feature in the
constitution. For example, Article 43 prohib-
its discrimination between men and women;
Article 45 provides protections for adoles-
cents; and Article 68 provides for respect for
the identity of indigenous communities.®
As in most constitutional systems, the true
scope of these rights is only revealed through
their judicial interpretation. Of particular
note in this regard is the fact that the Colom-
bian constitution expressly provides that the



rights within it shall be interpreted in accor-
dance with international human rights trea-
ties ratified by Colombia.3® As a result, in-
ternational instruments have constitutional
status within the judicial system.??

The Colombian Constitutional Court has ad-
opted broad understandings of these consti-
tutional rights. For example, the right to the
free development of personality has been
extended to cover sexual orientation, despite
significant social antagonism towards homo-
sexuals.3® Moreover, these rights are anal-
ysed in accordance with a proportionality
approach. Discrimination between persons
may be acceptable, on the Constitutional
Court’s reasoning, only where it meets a set
of criteria:

. the persons are in distinct factual
circumstances;
. their distinct treatment has a pur-

pose (finalidad) which is constitutionally ad-
missible (that is, ‘reasonable’);

. the factual matrix, including the dif-
ferential treatment and its ends, is rationally
coherent; and

. the differential treatment is propor-
tionate given the ends pursued.?®

These specific criteria incorporate the two
overarching criteria of ‘reasonableness’ and
‘rationality’*® The former relates to the le-
gitimacy of the goal, viewed externally: can
it be said to be pursuing a legally acceptable
goal? In this case, for example, discrimina-
tion with the express purpose of distinguish-
ing between men and women may lack the
threshold legitimacy to satisfy the ‘reason-
ableness’ criteria. The latter criterion, ratio-
nality, relates to internal coherence: to what
extent are the means and the ends rationally
connected? For example, if the legitimate goal
of some legislation is to advance the cause of
indigenous people, but it has the opposite
effect, it will fail the rationality criteria. This

second criterion is particularly important in
preventing discrimination with concealed in-
tent, or unforeseen consequences.

The Colombian Constitutional Court has also
borrowed the concept of ‘strict scrutiny’ from
United States jurisprudence.*! This more de-
manding test of validity is invoked where the
discrimination is based on suspicious crite-
ria,*> where the discrimination principally
affects those in a situation of manifest weak-
ness, when the enjoyment of a fundamental
right is affected, or where a privilege is cre-
ated.*® In these cases, the measure must be
necessary and intrinsically proportionate.**
These conditions result in much stricter
tests of rationality and reasonableness, re-
spectively.

In this system, the application of the prohibi-
tion on discrimination between individuals
has been limited. The court has justified this
on the basis of the combined importance of
pluralism and autonomy.** So long as indi-
viduals maintain the right to develop their
personality in an autonomous fashion, they
must maintain the capacity to make personal
distinctions on grounds that might other-
wise be prohibited, such as political orienta-
tion. However, this approach is balanced by
situations in which the court has provided
anti-discrimination protections against the
exercise of private power, for example in the
workplace, or by private actors exercising
public functions.*®

Mechanisms for Legal Protection

Issues of access to justice occupy the crucial
space between individuals and the Constitu-
tion. Therefore, in addition to considering
the interpretation of constitutional anti-
discrimination measures in Colombia, it is
necessary to examine the means available
to protect constitutional rights. First among
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these, both in popularity and in significance,
is the tutela action.

The tutela action and its analogues can be
found throughout Latin America.*” It was
first established under the name of amparo
in Mexico in 1857, and has since spread
throughout Latin America and beyond.
However, it remains a relatively unfamil-
iar concept within the common law system
and much of Europe. The Colombian tutela
was established in the 1991 Constitution
as an action to provide for the ‘immediate
protection of one’s fundamental constitu-
tional rights, when any of these are violated
or threatened by the action or omission of
any public authority’*® The procedure to
invoke a tutela is simple: an individual may
complain, without the aid of a lawyer, to any
judge with jurisdiction over the dispute.*®
Applicants have broad rights to apply for
themselves and to have others apply on
their behalf in cases when they cannot pro-
tect themselves..3® The tutela petition need
only contain the basic facts necessary for the
judge to address the case, such as the par-
ties in question and the right threatened.>!
There is no formal written process, and in
some cases, it may even be verbal.5?

Once a tutela has been submitted, it is in-
cumbent upon the judges to respond within
very limited time frames. Unless the tutela
is reviewed or appealed, it must be ruled on
within 10 days.>® In sum, it is a fast, acces-
sible tool for the enforcement of fundamen-
tal rights. This fact must go some way to ex-
plaining its popularity. In its first full year of
operation, 8,060 tutela decisions were sub-
mitted to the Constitutional Court, which re-
ceives all tutelas to consider for discretion-
ary review.>* By 2005, that annual number
had reached 221,348, and totalled around
1,400,000 tutelas since their establishment
14 years earlier.>®
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The tutela, however, retains some procedural
limitations. The Colombian tutela, in contrast
to some of the broader equivalents in other
Latin American nations, can only be invoked
to protect ‘fundamental’ rights found in the
1991 constitution.>® While these rights form
an expansive list, they are far from exhaus-
tive. The Constitutional Court has tempered
this requirement to some extent, by extend-
ing the application of tutelas to other rights
where they have an intimate connection with
a fundamental right, or are of the requisite
status through their natural character.>” The
court has also taken a broad interpretation of
the requirement that a fundamental right be
‘threatened’ before a tutela can be success-
ful.5®

Article 86 of the Colombian Constitution
dictates that the tutela is only to be utilised
where no other judicial mechanisms are
available. In practice, this requirement has
also been softened by the regulating statute
and judicial interpretation. The availability
of other remedies, therefore, is assessed in
light of the applicant’s position, and the ef-
fectiveness of other options for that appli-
cant. Moreover, the tutela can be invoked as
an interim measure in cases where irremedi-
able damage would otherwise result.>®

Limitations are also present for cases in
which a tutela is invoked against private
individuals. The law makes provision for a
number of circumstances in which a tutela
is possible against private individuals. These
are limited to situations where a private ac-
tor exercises a public function, or there is a
particular relationship of disadvantage be-
tween the parties.® Hence, while the tutela
acts to some degree as a check on private
power, there is no wide-ranging system of
tutelas against individuals.5?



A judge can order a wide range of remedies
for tutela applicants. A broad range of pro-
visional remedies are envisaged by the law,
from the suspension of the act in question,
to measures to protect the right or limit the
harm.®? The protection provided by final
judgment is intended, insofar as possible,
to return the petitioner to their earlier posi-
tion in the case of a positive act, or in cases of
omissions or rejections, to compel the body
to protect the right.®® Importantly, these
remedies extend to a declaration of uncon-
stitutionality, which can have widespread
implications on the provision of public ser-
vices.

Critically Assessing the Colombian
System

Equality law, in its many forms, is always an
expressly socio-legal enterprise. While all
forms of law exist within a social context,
this is particularly true of efforts to combat
discrimination, itself a social phenomenon.
Therefore, while the characteristics of the
Colombian legal system outlined above are
central to understanding the legal situation,
they form only part of the larger questions of
legal efficacy. The jarring contrast between
the evident discrimination and disadvan-
tage present in Colombian society, with the
progressive case law evident in the courts,
must prompt questions of effectiveness.

The tutela mechanism has been the subject
of controversy within Colombian judicial
circles. Some have diagnosed Colombian so-
ciety with ‘tutelitis’, which has exacerbated
the already litigious nature of the Colombian
justice system.®* Many judges, particularly
those outside the Constitutional Court, have
complained about the increased workload.
One judge even complained that the prolif-
eration of tutelas had contributed to the de-
velopment of an ulcer.®> There can be little

doubt that many tutelas are frivolous,®® but
this need not be a damning criticism. The
one-quarter of tutela actions which are suc-
cessful indicate the writ serves to protect
fundamental rights in a significant number
of cases.®” The strain on the judicial system
must be balanced against the good done in
these cases.

While the awareness of the tutela as an option
for ordinary citizens has resulted in its heavy
use, it has also contributed to the increased
awareness of fundamental rights within the
Colombian society. Moreover, it appears that
the very pressure applied to the judges un-
der the time-limited tutela system is at least
partly responsible for the popularity of the
writ. For example, one study found 77% of
respondents believed the tutela helped over-
come inefficiency in the Colombian judicial
system.®® In turn, the overwhelming popu-
larity and the easy accessibility of the tutela
have helped build a culture of rights within
Colombia.®® In situations where a culture of
legality is as important as the nature of the
law itself, this is a particularly important ad-
vance.”®

At the same time, the limits of the tutela and
the legal system at large must also be recog-
nised. A culture of impunity still prevails in
parts of the Colombian political system. The
continuing problem of extra-judicial killings
by security forces is but one aspect of this
difficulty.”* At times, the tensions between
the courts and President Uribe have verged
on developing into a major political crisis.”?
Equally, beginning in 2001, the interference
with judicial investigations by the Prosecu-
tor-General, a political appointee, has also
added to the suggestion that the rule of law is
yet to be firmly entrenched within the com-
plex politics of Colombia.”® Without these
foundational elements, the changes rendered
by tutelas and constitutional decisions re-
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main limited. Nevertheless, recognising the
limits of the Constitutional Court need not
render it wholly irrelevant, and it continues
to make important decisions in highly-politi-
cised fields.”*

At the foundation of most aspects of discrim-
ination and inequality in Colombia are fun-
damental structural issues. Narco-trafficking
and the enduring conflict are major contrib-
utors to poverty and mistreatment. While
the law may, for example, be called upon to
treat the victims of displacement equally, it
is beyond the reach of the law alone to pre-
vent the disproportionate impact of the con-
flict on the indigenous and Afro-Colombian
population.”® Moreover, while the Constitu-
tion may demand the equal treatment of men
and women, it can only attend to the social
institution of machismo indirectly. At these
margins, the realisation of equality falls as
much in the realm of politics and develop-
ment as it does in the realm of law. Law may

help change culture and politics to some ex-
tent, but it is also subject to both.

Conclusion

Colombia’s constitutional system serves as
an example of both the potential and the lim-
its of the legal regulation of equality. From
the perspective of equality law, the 1991
Constitution and its legal heritage of rights
and access to justice must be considered as
a model for development in other fields. In
particular, the ready access to the tutela ac-
tion has empowered many citizens with the
capacity to protect their fundamental rights.
So too, however, does the state of discrimi-
nation in Colombia stand as a testament to
the limits of law. Within the complex and
tumultuous political environment that per-
sists in Colombia, it is clear that the promise
of equality must be delivered by the govern-
ment as much as by the courts.
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