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1. Introduction

In a previous article in this journal in 2012, 
we wrote that:

“[The] European Union is facing a 
major test of its sincerity and commitment 
to the UN Convention on the Rights of Per-
sons with Disabilities (CRPD). Current and 
positive proposals from the European Com-
mission designed to bring the EU Structural 
Funds into alignment with the CRPD are un-
der pressure from Council. Failure to take the 
CRPD seriously will needlessly expose the EU 
– and its member states – to international le-
gal liability if the Funds are used to build new 
institutions. And such failure will amount to a 
wasted opportunity to harness the Funds to 
ease a major process of transition needed to 
embed the right to community living for all.”2

Our language was stark only because of the 
imperative to move the EU’s professed com-
mitment to human rights away from the level 
of polite mythology to reach into and trans-
form the sinews of EU power – especially 
its financial power. Unless and until human 
rights inform, shape and control these op-
erations systems, they will remain mired 
at the level of myth and breed even further 
cynicism about the European project. That is 
why so much turns on the current negotia-
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tions over the next programming period in 
the EU Structural Funds (the Funds) which 
have the potential to do great good especial-
ly for marginalised groups such as persons 
with disabilities. What makes disability an 
especially interesting case is the fact that the 
EU, in addition to the majority of its member 
states, has actually ratified (technically “con-
firmed”) the CRPD.  

This update recounts the latest develop-
ments in the negotiations which are, over-
all, trending positively. A final climatic vote 
is expected at a plenary session of the Euro-
pean Parliament in October 2013. Our view 
is that there is still room for improvement in 
the draft text. This is, in no way, to decry the 
outstanding contribution of the European 
Parliament thus far. Instead, our observa-
tions aim to give better effect to the inten-
tions of Parliament which will have a dra-
matic effect on the shape of social Europe 
into the next decade.

2. Backstory

One of the core rights in the CRPD is the right 
to live independently and be included in the 
community (Article 19). This involves three 
related elements: the right to choose with 
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whom to live and where; the right to person-
alised services; and the right to have com-
munity based services made accessible to 
persons with disabilities in the community. 
The core principle at play is that of human 
flourishing in community and connected 
with others – precisely what has been denied 
to so many citizens with disabilities in the 
past (as well as to others). Note the relevant 
provision is crafted with a positive philoso-
phy in mind – flourishing through choice as 
well as connectedness in the community. The 
word “deinstitutionalisation” is not expressly 
mentioned. But it is obvious that the positive 
philosophy implies its converse – namely the 
need to transition away from congregated 
or institutional setting to enable community 
living to happen – and to release the massive 
amount of funds tied up in institutions to in-
vest in community-based resources.

This transition has not been helped by the 
fact that the Funds have been used in the 
past to refurbish and even build new in-
stitutions. The underlying Structural Fund 
Regulations (the Regulations) governing the 
Funds were lax enough to permit this to hap-
pen in the recent past. Put more positively, 
the transition could be massively eased for 
many member states in difficult financial 
circumstances if the Funds were channelled 
positively to move the recipient states in the 
right direction. 

There is no doubt that the relevant obliga-
tions of the CRPD touch the Funds and that 
the EU will be held to account at some point. 
Indeed, to put the matter beyond doubt, the 
instrument of ratification (“confirmation”),3 
which the EU lodged with the UN, outlined 
several areas in which the EU recognised 
that it had competence relevant to the trea-
ty. Explicitly included within this list were 
the Regulations.4 The Regulations are re-ne-
gotiated at the outset of new programming 

periods which generally last seven years. 
The current set is due for renewal by the 
end of 2013, with partnership contracts be-
tween the European Commission and mem-
ber states already being negotiated and 
finalised in anticipation of the 2014-2020 
programming period.

The European Commission’s original propos-
als for the new set of Regulations contained 
a number of elements which were extremely 
positive in the context of disability rights, 
both within the overarching common provi-
sions regulations and the individual regula-
tions intended to govern the European Social 
Fund and the European Regional Develop-
ment Fund. Of particular importance was the 
inclusion of ex ante conditionalities which 
are basically requirements which recipient 
member states must comply with in order to 
be in a position to access funding. These pro-
visions were outlined and analysed in detail 
in our previous article.5 

However, at the time of writing our previous 
article, we noted that on 24 April 2012, the 
EU General Affairs Council adopted a “par-
tial general approach” which saw the mem-
ber states adopt an amended version of the 
original text.6 The Council text purported to 
remove key ex ante conditionalities, includ-
ing the general conditionalities on anti-dis-
crimination, gender equality and disability, 
as well as the thematic conditionality enti-
tled “Promoting social inclusion and combat-
ing poverty” which required member states 
to demonstrate the “existence and the imple-
mentation of a national strategy for poverty 
reduction”. A “criteria for fulfilment” for this 
strategy would be the inclusion of “measures 
for the shift from residential to community 
based care”. It should be noted that this cri-
terion is not limited to persons with disabili-
ties and applies to all groups who are, or are 
at risk of being placed in institutions rather 
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than provided with support and services in 
the community. This would apply equally to 
children as well as older people.  

In our previous article, we stated that:

“Remov ing the ex ante conditionali-
ties will inevita bly and predictably lead to 
a use of the Funds that cannot be squared 
with core obligations under the CRPD and 
hence merely stores up needless interna-
tional legal exposure for the Union and its 
member states. It would be much better – 
and much more prudent from the perspec-
tive of avoiding international le gal liability 
– to restore the conditionalities and other 
similar safeguards.”7

Indeed, the Concluding Observations of the 
UN Committee on the Rights of Persons with 
Disabilities have already alluded to the man-
ner by which the Funds have been spent in 
one recipient EU country8 – thus setting the 
stage for the examination of the EU’s first or 
initial report to that Committee due by the 
end of 2013.

3. The Negotiations since 2012

Events have moved on since we wrote in 
2012. Trilogue negotiations between the 
Council, Parliament and Commission took 
place from late 2012 into mid-2013 based 
on the established mandates of those insti-
tutions. Such negotiations are informal tri-
partite negotiations between the Council, 
the European Commission and the European 
Parliament. They are used to broker compro-
mises where an impasse has been reached.  
These negotiations sought to address points 
of divergence on the content of the proposed 
regulations. The question concerning the re-
tention (or reinstatement) of the aforemen-
tioned conditionalities was one of the issues 
under discussion. 

To its immense credit, the European Parlia-
ment delegation in the Trilogue process held 
its ground and insisted on retention of the 
relevant ex ante conditionality. Following 
the outcome of these negotiations (presum-
ably agreed to by Council negotiators) the 
European Parliament Regional Development 
Committee received a report9 from its Rap-
porteurs which proposed that the Commit-
tee adopt a thematic conditionality along the 
following lines:

[Draft Headline Ex Ante Conditionality]
(…) existence and the implementation of a 
national strategic policy framework for pov-
erty reduction (…)“which”(…) 

[Draft Criterion of Fulfilment]
“depending on the identified needs, in-
cludes measures for the shift from insti-
tutional to community based care(…)”.10 

[Emphasis added.]

The Regional Development Committee vot-
ed to adopt the reports and the amended 
language as agreed at Trilogue on 10 July 
2013.11 The Common Provisions Regulation 
is tabled for a first reading and plenary vote 
at the European Parliament. At the time of 
writing this update the vote is scheduled to 
take place on 22 October 2013.12

4. Adequacy of the Draft Text

It is obvious that the insistence of the Euro-
pean Parliament delegation on the retention 
of the relevant ex ante conditionality and 
criterion of fulfilment has paid dividends in 
the Trilogue negotiations. This is hugely to 
the credit of the Parliament. The final vote on 
22 October 2013 is awaited with eagerness, 
especially in recipient member states. There 
is still space for proposals for amendments 
that would both clarify and strengthen the 
relevant criterion of fulfilment.
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More specifically, a number of improve-
ments could still be made to the language of 
the relevant criterion of fulfilment in order 
to narrow down the possibility for any use 
of the Funds that could potentially violate 
the CRPD and, more positively, to ensure the 
Funds generate real European added-value 
in helping recipient states transition away 
from institutions and towards a community 
living model for all.

Firstly, it must be noted that the phrase “de-
pending on the identified needs” may have 
been meant to suggest that subvention may 
only be needed in some recipient member 
states and not in others. However, if so, then 
the phrase is a tautology. It serves no mean-
ingful purpose and is apt to give rise to the 
impression that the legal obligation under 
the CRPD to engage in a process of transition 
away from institutions and towards com-
munity based living is somehow contingent 
on some examination of actual needs on the 
ground. This is certainly not in conformity 
with Article 19 of the CRPD which foresees 
no such contingency. Since it is obvious that 
the relevant criterion applies to those re-
cipient member states with institutions, the 
phrase can be deleted with no adverse im-
pact on the intention of the framers.  

Secondly, the new element of contingency 
in the phrase “depending on the identified 
needs” does not easily coexist alongside ex-
isting EU policy which is itself framed more 
categorically. For example, the EU has com-
mitted itself, in its European Disability Strat-
egy 2010-2020: A Renewed Commitment to a 
Barrier-Free Europe13 under the action line of 
“Participation”, to work to:

“[P]romote the transition from insti-
tutional to community-based care by: using 
Structural Funds and the Rural Development 
Fund to support the development of commu-

nity-based services and raising awareness of 
the situation of people with disabilities living 
in residential institutions, in particular chil-
dren and elderly people.”14 

It goes on to state that the EU will support 
national activities to:

“[A]chieve the transition from insti-
tutional to community-based care, including 
use of Structural Funds and the Rural Devel-
opment Fund for training human resources 
and adapting social infrastructure, develop-
ing personal assistance funding schemes, 
promoting sound working conditions for 
professional carers and support for families 
and informal carers.”15

Thirdly, the new element of conditionality in-
troduces a new layer of problems which sim-
ply cloud the relatively straightforward legal 
implications of Article 19 of the CRPD.  Who 
(or what) is to identify needs? What exactly 
are these needs and how do they intersect 
with the rights under Article 19? Which cri-
teria or assessment tools are to be used? Who 
(or what) will police the process? Are mem-
ber states to be judges in their own case?   

Due to these ambiguities, it seems likely that 
the question of “identifying the need” for 
transition from institutional care to services 
provided in the community will be a matter 
which member states should themselves ad-
judicate upon. The result of such discretion 
being afforded to countries, which have in 
the past, demonstrated less than strident 
efforts to carry out this process,16 will inevi-
tably be more delays and obfuscation, with 
vulnerable social groups counting the cost. It 
would be better to eliminate the element of 
contingency in the first place.

Fourthly, the phrase “measures for the shift 
from institutional to community based care” 
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is itself subtly paternalistic. It will be recalled 
that the underlying philosophy of Article 19 
of the CRPD is not “care”. Rather, it is to em-
power people make their own choices, to 
ensure that services are increasingly person-
alised, to optimise the chances that personal 
choices will actually be respected and to open 
up and make generally available community 
services more accessible. It would therefore 
be preferable to delete the word “care” and 
to reflect in the draft language some sense of 
the right (not need) of the person to live in 
the community, the transition needed to de-
velop personalised services and the related 
need to make generally available services in 
the community more accessible. The servic-
es are there to give efficacy to a right – they 
are not there as ends in themselves or as an 
aspect of care.  

The retention of the concept of an ex ante 
conditionality and the relevant criterion of 
fulfilment is to the immense credit of the 
European Parliament. But we submit that 
somewhat more space is needed to reflect 
on whether the draft language is fully fit for 
purpose. This requires a careful marriage of 
EU law with the underlying philosophy of the 
CRPD. At the risk of repetition, we summa-
rised this philosophy as follows:  

“Article 19 requires putting in place 
a web of personalised supports to meet the 
personal circumstances of the person. This 
is not so much about needs and services, it 
is more about the silent revolution in tra-
ditional un derstandings of welfare which 
should move away from gross proxies of 
need (with equally gross services) and to 
focus instead on the life plans and ambi-
tions of the person. And Article 19 requires 
that community services be fully inclusive 
of, and accessible to persons with disabili-
ties. This requires a transition away from 
institutions (and lock ing away scarce pub-

lic money in institutions) and unbundling 
resources to enable genuine community 
living to occur.”17

We continued:

 “Article 19(b) provides for the right 
of per sons with disabilities to access a range 
of community-support services. The design 
and delivery of social services in the past left 
much to be desired throughout the world 
and particularly in developed countries that 
could afford an elaborate social security 
safety net. For one thing, they were largely 
crafted around proxies of ‘need’ – ideal im-
ages or categories of need that paid scant 
re gard to individual circumstances. The 
result of these practices has been services 
that fail to address the myriad of extremely 
personal factors that can only be taken into 
account in more personalised services. The 
result has also been the provision of costly 
services that may not map onto actual need 
but which are held on to by individuals (and 
their families) out of fear of not having an 
assured level of access when the need ac-
tually arises. (…) So Article 19 is not just 
about a home of one’s own – it is about the 
social services needed to enable individuals 
to imagine and lead the lives they want. And 
that increasingly calls for not just a new phi-
losophy of services that is clearly animated 
in the CRPD, but also a new kind of personal 
assistance – a transfer of emphasis onto a 
new kind of social sup port that takes the in-
dividuals’ preferences seriously.”18

The language contained in this conditional-
ity should therefore speak more explicitly of 
rights, not needs. This is not only consistent 
with the requirements of the CRPD but is 
also a coherent continuation of the EU’s stat-
ed policy in this area and its commitments to 
smart, sustainable and inclusive growth as 
outlined in Europe 2020.19
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5. Conclusion

There is still an opportunity for the Euro-
pean Parliament to clarify and strengthen 
the relevant criterion of fulfilment. Amend-
ments are still possible during the plenary 
session in October. This is in no way to deny 
or decry the laudable work done by the 
Parliament already. But a clarification and 
strengthening of the criterion of fulfilment 

would ensure a lasting legacy for the Funds 
as a real agent of change in Europe and to 
give better expression to the intention of 
Parliament. Nothing is lost by eliminating 
a tautology. One final push is needed to get 
the optimal result – the correct mix between 
power and principle – and to generate the 
added value from EU financial instruments 
that citizens are entitled to demand, espe-
cially in times where every cent counts. 
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