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Introduction

This article describes the recent shifts in the 
structure of protection against discrimina-
tion of vulnerable groups in the Netherlands. 
This development in the Netherlands is not 
unique but resembles that which has taken 
place in some other countries, such as Brit-
ain, where the various equality bodies have 
been merged into the single Equality and Hu-
man Rights Commission.

Two approaches to the protection of equal-
ity can be seen in Europe. In some member 
states of the European Union (EU), special-
ised equality bodies exist as a result of the 
obligations emanating from EU equality di-
rectives.2 These bodies deal only with equal-
ity and non-discrimination issues, having 
different mandates in various countries. In 
other member states, national human rights 
institutions (based mostly on the Paris Prin-
ciples3) deal also with equality issues, but as 
part of a broader human rights mandate. At 
present, a trend is appearing whereby states 
merge equality bodies dealing with spe-
cific grounds of discrimination (especially 
gender, race and disability) into one single 
equality institution covering all grounds of 
discrimination, and also incorporate equal-
ity bodies into human rights institutions. 
Recently, Equinet – the European network 

of equality bodies – published its perspec-
tive on the possible links between equality 
bodies and national human rights institu-
tions, highlighting that “policy makers are 
increasingly exploring the potential overlap 
between human rights and equality and the 
links between the institutional infrastruc-
tures responsible for each area.”4 Equinet 
explains that several forms of such linkages 
exist, merger being the most complex one 
which demands most careful attention.5 
 
This article addresses the very recent deci-
sion to merge the Equal Treatment Commis-
sion in the Netherlands (the ETC) into a na-
tional human rights institution (the NIHR). 
This development has seen the abolition of 
the equality body which has existed for al-
most 40 years in several forms. After ample 
experience with gender equality commis-
sions, the Netherlands was one of the first 
countries to establish a single equality body 
in 1994 which, over the course of time, es-
tablished a solid reputation. At the end of 
2011, a bill was adopted to establish the 
NIHR, within which the existing ETC will be 
incorporated.6 A specific section within the 
NIHR will continue to hear and investigate 
individual complaints based on the national 
equality legislation. 
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This change can, on the one hand, be consid-
ered positively as a shift towards a more fun-
damental human rights approach to equality 
and discrimination, but, on the other hand, 
it can also give rise to concerns that the pro-
motion of equality might get less attention. 
These concerns have, understandably, been 
heightened by the fact that the additional 
budget awarded to the NIHR is restricted, as 
was the case in Ireland where the budget of 
the human rights commission was recently 
severely cut, for example.7 

This article attempts to provide a more posi-
tive view. The new situation seems to offer 
new opportunities for a more coherent hu-
man rights approach towards equality and 
non-discrimination, instead of a rather spe-
cific approach that is necessarily related to 
the tasks of a specialised body. It considers 
whether, after an initial stage, during which 
the concept of equality has been well-de-
fined and applied in concrete cases, it is now 
the time to take a step forward.

1. Looking Back: A Short History of the 
ETC Since 1994
 
1.1 History

Equal treatment legislation in the Nether-
lands has been developed since the Euro-
pean Directives on equal pay for men and 
women (the Gender Equality Directives) 
came into force in the 1970s.8 The imple-
mentation of the Gender Equality Direc-
tives in Dutch national legislation began 
in 1975, with the enactment of the Equal 
Pay Act and the incorporation of the right 
to equal pay of men and women in the Civil 
Code (now Article 7:646). 
 
Since 1975, special commissions have been 
established to monitor the implementation 
of these “equality laws” and each commis-

sion had the power to deal with individual 
complaints. For example, in 1975, the enact-
ment of the Equal Pay Act created the Equal 
Pay Commission.9 In 1980, the Equal Treat-
ment Act (on Equal Treatment of Men and 
Women at Work) (the Equal Treatment Act) 
was adopted and in the same year the specif-
ic Equal Treatment Act for the Public Service 
was also introduced.10 The Equal Treatment 
Act established the new Equal Treatment 
Commission on Men and Women, within 
which the existing Equal Pay Commission 
was incorporated. In 1989, the equal treat-
ment legislation was revised and consoli-
dated into a single Equal Treatment in the 
Workplace Act (ETWA) including equal pay 
and the civil service.11 This new act covered 
gender discrimination and discrimination 
based on related grounds such as marital sta-
tus. In the Civil Code, the relevant provisions 
on equal treatment of men and women were 
incorporated in the articles 7:646 and 7:647. 
Thus, specific acts covered the public sector 
and at the same time similar provisions were 
incorporated in the civil code, to cover pri-
vate contracts.

1.2 Merging European and Constitutional 
Frameworks in 1994

A far more fundamental change took place 
in 1994, with the enactment of the new 
and expanded Equal Treatment Act (ETA), 
which marked an interesting coincidence 
of constitutional and European develop-
ments. In 1983 the new Constitution of the 
Netherlands (the Constitution) had come 
into force.12 Article 1 of the Constitution 
contains the principle of equality and the 
prohibition of discrimination. In the parlia-
mentary debates on the new Constitution, 
it was established that this provision has 
third party effect and therefore also covers 
acts of non-state actors.
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It was decided, however, that the interpreta-
tion of the constitutional equality and non-
discrimination provision could not be left en-
tirely to the judiciary, in particular because of 
the need to establish a fair balance in cases of 
conflict between the prohibition of discrimi-
nation and other fundamental rights guar-
anteed in the Constitution of 1983. For ex-
ample, conflicts were foreseen between the 
principle of equality and the freedom of edu-
cation, the freedom of religion, and the right 
to privacy. The ETA was therefore enacted in 
order to regulate the content and scope of 
the prohibition of discrimination in the most 
important horizontal relationships, e.g. in 
the field of labour and the provision of goods 
and services.13 Its structure followed the sys-
tem adopted in the pre-existing Equal Treat-
ment Act as revised in 1980, based on the 
Gender Equality Directives. In its Article 1 § 
1, the ETA contained a closed and limited list 
of prohibited grounds of discrimination (be-
ing the eight grounds mentioned in Article 1 
of the Constitution: religion, belief, political 
opinion, race, sex, nationality, heterosexual 
or homosexual orientation or civil status). 
The ETA system also included (i) a restricted 
scope of the prohibition of discrimination 
(limited to employment14 and the provision 
of goods and services15), (ii) a system of ex-
ceptions to the principle of non-discrimina-
tion for religious institutions16 and for genu-
ine occupational qualifications,17 (iii) limited 
possibilities for affirmative action,18 (iv) the 
demand for an objective justification in case 
of indirect discrimination,19 and (v) the pos-
sibility for religious institutions to make spe-
cific demands related to their convictions as 
long as these do not amount to discrimina-
tion on any other ground.20 

The ETC was established to monitor the im-
plementation of the ETA and other existing 
equality laws, thus creating a specialised 
equality body with powers to consider and 

investigate individual complaints and to 
give non-binding opinions.21 Article 12 of 
the ETA provides that individual plaintiffs, 
organisations, workers’ councils or employ-
ers, and also judges or others dealing with 
dispute settlement have the power to bring 
a case to the ETC. 

The provisions on equal treatment of men 
and women in the workplace in the Civil 
Code and the Equal Treatment Act remained 
in force separately, but the new ETC re-
placed the previous Equal Treatment Com-
mission on Men and Women and assumed 
all of its powers. 

Following the coming into force of the Con-
stitution in 1984, it took a further 10 years 
before the ETA was enacted. Various drafts 
preceded the final bill. Initiatives were taken 
by the government (the usual initiator of leg-
islation), members of Parliament and non-
governmental organisations (NGOs) and 
a very intensive public debate took place. 
Why? The core issues under discussion were 
the proposed exceptions to the prohibition of 
discrimination in relation to the freedom of 
education and the freedom of religion. This 
debate was closely related to the pillarised 
structure of Dutch society where the differ-
ent religious groups had rights to establish 
their own institutions, such as schools and 
hospitals, based on their specific doctrines, 
with public funding. Therefore, the ETA re-
flects a very specific national history but also 
embodies European influences, in particular 
through the adoption of the closed norma-
tive structure. The prohibited grounds of 
discrimination, the scope of the legislative 
protection and the permitted exceptions are 
precisely defined in the ETA itself and leave 
no room for interpretation. 

The mandate of the ETC, established by Ar-
ticle 12 of the ETA, is explicitly restricted to 
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the interpretation of the ETA and other spe-
cific equality legislation in existence prior 
to the ETA’s enactment, i.e. the Equal Treat-
ment Act, the relevant provisions in the Civil 
Code and the ETWA dealing with gender 
discrimination. Following the enactment of 
the ETA, the EU normative framework was 
expanded22 and new national laws were 
enacted on other grounds, such as disabil-
ity, age, and working hours.23 Competences 
based on these specific acts were added to 
the mandate of the ETC.24 The new statutes 
essentially implemented the provisions of 
the new European equality directives (the 
Equality Directives), and the mandate of the 
ETC was thus extended in order to cover 
these additional grounds and areas in line 
with the legislation. 

Where the Equality Directives contained dif-
ferent structures for the different grounds 
of discrimination, the specific national laws 
followed these specific structures and the 
mandate of the ETC also varied accordingly. 
This was particularly the case in relation to 
the nature of the exceptions relating to the 
different grounds. The ETA and the disability 
legislation both contained a strictly closed 
system for all grounds covered by their pro-
visions, whilst the legislation on the other 
grounds (such as age, religion, part time 
work and temporary contracts) has a more 
open structure of exceptions and permits 
the use of reasonable justification in cases of 
both direct and indirect discrimination.

The result has been a rather complex com-
pilation of separate equality laws, each with 
a different scope and a different approach to 
exceptions, but all having the competence of 
the ETC as a common aspect.25 The compe-
tence of the ETC is defined in each specific 
law, therefore it is bound to apply different 
interpretative frameworks depending on the 
legislation it is acting under in a particular 

case, and it lacks a general mandate to inves-
tigate complaints or give advice on non-dis-
crimination and equality. Therefore, as Rich-
ard Carver has argued, “in the impeccably 
monist Netherlands, where international law 
is regarded as a superior part of national law, 
the mandate of the Dutch Equal Treatment 
Commission refers only to national law”.26

Further, in terms of accessibility and trans-
parency, the complex structure of equality 
laws in the Netherlands can be seen as a bar-
rier to an effective enforcement mechanism. 
It is often difficult to explain to individuals or 
NGOs that the ETC is competent to consider a 
complaint of discrimination against a minor-
ity ethnic group by a housing corporation (in 
the context of providing goods and services) 
but not competent to give an opinion on the 
refusal to give a member of the same group 
a building permit by the authorities, because 
in the latter case there is an administrative 
act which is not caught by the scope of Arti-
cle 7 of the ETA which covers goods and ser-
vices in a more restricted sense.27

These problems have, however, been identi-
fied and action is gradually being taken. Re-
cently, steps have been taken to integrate the 
various equality laws into one single Equal-
ity Act28 and a bill to adapt the terminology of 
direct and indirect discrimination in various 
laws was passed by the House of Representa-
tives and the Senate and entered into force at 
the end of 2011.29

2. Present Situation Regarding Equal 
Treatment Law30

The very specific situation of the Dutch 
equality law, resulting from its combined Eu-
ropean Union law and constitutional back-
ground, has been evaluated regularly. The 
ETA itself contains an obligation that every 
five years, calculated from the date on which 
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it entered into force, the ETC is required to 
draw up a report of its findings on the opera-
tion of the ETA.31 The most recent report of 
the ETC was published in 2011 and covered 
the period from 2004 to 2009.32 The various 
evaluations provided by the ETC have result-
ed in minor adaptations of the legislation, but 
only recently, in 2010, was a bill published 
for consultation33 by the government to in-
tegrate the most important of the existing 
equality laws into a new single Equality Act 
(the Equality Bill).34 The Equality bill has yet 
to be presented to Parliament, but this will 
hopefully take place in 2012. This proposal 
will not, as such, impact on the mandate and 
tasks of the ETC, but the consultation draft 
of the Equality Bill did suggest that the po-
sition of the ETC will be reconsidered in the 
light of the recent developments relating to 
the NIHR. 

3. Towards a National Human Rights 
Institution

3.1 First steps

The establishment of the NIHR in the Neth-
erlands has a long history. In 1999, the Dutch 
section of the International Commission of 
Jurists35 celebrated its 25th anniversary with 
a seminar on the question of whether the 
Netherlands needs a national human rights 
institution, and the presentations and reac-
tions were subsequently published.36 Dur-
ing this seminar, the history and meaning 
of national institutions were analysed in 
the light of the Paris Principles and Recom-
mendation No. R (97) 14 of the Committee of 
Ministers of the Council of Europe (the CoE 
Recommendation), and the question was dis-
cussed as to whether the various independ-
ent institutions existing in the field of human 
rights in the Netherlands covered the tasks 
required of such national institutions. The 
Paris Principles were adopted by the Gen-

eral Assembly of the United Nations,37 and 
are closely related to the 1993 World Confer-
ence in Human Rights, held in Vienna, where 
the important role of national institutions 
was reaffirmed.38 The CoE Recommendation 
adopted a similar perspective, emphasising 
the role of non-judicial bodies in the protec-
tion of human rights.39

The contributions to the 1999 seminar em-
phasised the positive role played by various 
existing institutions in the Netherlands and 
also identified some gaps.40 The contribu-
tions also showed that it is difficult to define 
the tasks and position of a new institution 
without impacting on the much appreciated 
work of the existing bodies, such as the Na-
tional Ombudsman, the Privacy Institution 
(named Registratiekamer at that time), the 
ETC, the Advisory Committee for Human 
Rights, the National Bureau on Combating 
Racism and other governmental and non-
governmental institutions.41 

The conclusion was that gaps exist, but that 
more research was needed to identify exactly 
the most suitable mandate of a national insti-
tution. Although there was little or no open 
disagreement on the idea that the establish-
ment of a national human rights institution 
was necessary, it was clear that different op-
tions existed varying from a “platform” of ex-
isting institutions to the establishment of an 
entirely new body.42 

Following the seminar, concrete actions re-
mained forthcoming.43 Several parliamen-
tary resolutions and petitions by NGOs and 
human rights scholars resulted in govern-
mental promises that steps would be taken 
to present a proposal for a future national in-
stitution44. Subsequent NGO actions that in-
sisted that an independent institution should 
be established, however, met little enthusi-
asm from the government.45 
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Disappointed by this lack of action on the 
part of the government, a consortium of four 
independent institutions in the field of hu-
man rights decided to take the lead. In 2004, 
the Dutch Data Protection Authority, the Na-
tional Ombudsman, the ETC and the Nether-
lands’ Institute for Human Rights at Utrecht 
University (probably better known under its 
Dutch abbreviation SIM) (the Consortium), 
met to discuss the establishment of a nation-
al institution. From the outset, NGOs most 
involved in the debate – NJCM (the Dutch 
section of the International Commission of 
Jurists) and the Netherlands’ Helsinki Com-
mittee – also attended the meetings, as did 
a representative from the Home Office, with-
out formal mandate.

In March 2005, a memorandum was signed 
by the four members of the Consortium in 
the presence of the Minister of Interior, in 
which they expressed their intention to in-
vestigate the possible options for a nation-
al human rights institution.46 The results 
of this joint investigation were presented 
to the Minister of Interior in September 
2005 in a report entitled The Action to the 
Word.47 This report analysed the mandate 
and structure of the existing institutions, 
and presented three models to fill the gaps 
in the protection of human rights: (i) an in-
formal platform; (ii) the establishment of 
an entirely new organisation; or (iii) the as-
signment of the tasks of a national institu-
tion to one of the existing organisations.48 
The last option was seen as the preferred 
option. The report emphasised the require-
ments laid down in the Paris Principles in 
relation to the mandate and independence 
of the future institution and the necessity of 
a legal foundation.49 These elements needed 
to be fulfilled in order for the new institu-
tion to acquire the “A-status” granted by the 
UN to fully compliant national institutions.50 
Previously, the ETC had been recognised as 

observer (“B-status”) in the absence of a 
fully competent independent body. At this 
stage, the Consortium expressed a prefer-
ence for attribution of the tasks and powers 
of a national institution to SIM, the Nether-
lands’ Institute of Human Rights at Utrecht 
University.51 The Consortium proposed to 
appoint an “architect” who would further 
elaborate the final structure and mandate 
of the proposed national institution, in due 
consultation with all relevant stakeholders, 
including NGOs.52 

In the same period, international develop-
ments supported the need to fill the gap in 
the national human rights protection sys-
tem in the Netherlands. After the adoption 
of the Paris Principles by the UN General 
Assembly in 1993, and the CoE Recommen-
dation, the European Parliament adopted 
in 2005 a resolution on the role of national 
institutions (including the Fundamental 
Rights Agency of the EU itself), urging the 
member states to establish such institu-
tions.53 Further, in 2005, the Netherlands 
stood for a seat in the newly established UN 
Human Rights Council and, in the pledge, 
stated that a national institution was to be 
established - a statement that was repeated 
at the candidacy in 2006.

Thus, the international action of the Dutch 
Foreign Office, the international pressure 
imposed by the EU Parliament and the UN 
Human Rights Council, and the initiative of 
the Consortium, mutually reinforced each 
other. The establishment of a national insti-
tution meeting the requirements to obtain 
the A-status at international level had be-
come a common goal. In 2006, a resolution 
was accepted by the House of Representa-
tives to summon the Dutch government to 
take all necessary steps to establish a na-
tional institution.
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3.2 Towards Realisation

Despite the apparent consensus, it took more 
than another five years before the law to es-
tablish a national institution was adopted.54 
Whilst awaiting the necessary legislative de-
velopments, the Consortium decided in 2006 
that it was time to establishment a founda-
tion as a pre-structure for a national institu-
tion established by law. The former National 
Ombudsman and member of the Council of 
State, M. Oosting, was appointed as the in-
dependent chair. Although the authority, ex-
pertise and commitment of M. Oosting were 
of great importance in this next stage of the 
Consortium’s work, the foundation remained 
“in formation”.
 
In preparation for developing the necessary 
legislation, the Minister of Interior financed 
an explorative study by two “architects”, who 
proceeded to hold broad consultations and 
to produce an extensive report, which was 
published by the Consortium in a more con-
cise advice paper in 2007 – Human Rights 
Connect and Oblige: A National Human Rights 
Institution... also in the Netherlands.55 Once 
again the gaps in the human rights struc-
ture in the Netherlands were explained.56 
The report stated that the starting point 
was the need to establish an institution that 
meets the requirements of the “A-status” 
prescribed by the Paris Principles, including 
having an independent structure with a legal 
basis and a broad mandate including advice, 
monitoring of implementation, internation-
al cooperation, training and education, and 
research/investigation.57 The report did not 
foresee an individual complaint mechanism, 
but it did envisage that individual com-
plaints were to be referred to the competent 
institutions.58 This is based on the assump-
tion (which was also held in the first report 
of the Consortium of 2005), that the existing 
institutions (such as the National Ombuds-

man, the Data Protection Authority and the 
ETC and several more specific independent 
commissions) already covered a broad field 
in which individual complaints were possi-
ble and that there was first and foremost a 
need to assist people who wanted to lodge 
a complaint in finding their way to the most 
appropriate institution. 

It took more than another four years before 
the bill establishing the College voor de Rech-
ten van de Mens – the National Human Rights 
Institution of the Netherlands – was adopted 
by Parliament.59 The delay was caused main-
ly by changes of government and an ongoing 
debate on (i) the preliminary conditions for 
the independence of the institution, includ-
ing the necessary budget, and (ii) the best 
way to incorporate the national institution 
into the existing structure.

Whereas in the first report of the Consorti-
um, SIM was mentioned as a possible home 
for the institution, in the course of time, 
other options were also considered. In 2008, 
the cabinet proposed a system of “twinning” 
or “shared services” at the office of the Na-
tional Ombudsman, with a structure involv-
ing the other partners of the Consortium.60 
This option was criticised in the associated 
parliamentary debates, because it was feared 
that it would still entail the establishment of 
a new institution instead of incorporation 
within an existing one. The cabinet was in-
vited to investigate other options and after 
another round of intensive deliberations 
within a steering committee, where the rel-
evant departments and the Consortium were 
involved, the cabinet opted in 2009 to incor-
porate the national institution within the 
ETC.61 The steering committee had proposed 
two options, one being the National Ombuds-
man hosting the national institution, the 
other being the integration of the national 
institution in the ETC. The steering commit-
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tee ultimately opted for the latter of the two 
options, because the alternative expansion of 
the National Ombudsman’s mandate lacked 
support and merging the new institution into 
the existing ETC satisfied the preference that 
no new institutions should be established.

This decision finally paved the road towards 
the enactment of the Act on the Establish-
ment of the Netherlands’ Institute of Hu-
man Rights (the NIHR Act).62 The bill which 
preceded the NIHR Act (the NIHR Bill) was 
published on the internet for consultation at 
the end of 2009, and was subsequently sent 
to Parliament in August 2010. In November 
2011, the NIHR Bill was finally accepted by 
the Senate and the NIHR Act was enacted in 
December 2011. The date when the NIHR Act 
enters into force has yet to be determined, 
but it is expected to be in mid-2012. 

4. Structure and Mandate of the NIHR

4.1 Independence

As the acquisition of the “A-status” as a na-
tional human rights institution was the am-
bition of the government (with some NGOs 
complaining that this ambition and the relat-
ed international prestige seemed more im-
portant than the protection of human rights 
itself63), the Minister of Justice obtained ad-
vice from the National Institutions and Re-
gional Mechanisms Section of the Office of 
the High Commissioner for Human Rights in 
Geneva (NIRMS) to ensure that the NIHR Bill 
reflected the requirements of the Paris Prin-
ciples and subsequent recommendations of 
the International Coordinating Committee 
(ICC) of National Human Rights Institutions’ 
Sub Committee of Accreditation (the Sub 
Committee of Accreditation).64

 
National human rights institutions with A-
status are required to participate fully in 

the UN as a national institution and also in 
the ICC.65 The Sub Committee of Accredita-
tion has developed mechanisms to consider 
all institutions in order to evaluate whether 
they (still) meet these requirements.66 More 
specific than the general provisions concern-
ing equality bodies in the Directives, the re-
quirements for national human rights insti-
tutions are elaborated in the Paris Principles, 
which prescribe a pluralist composition and 
independent membership.67 In the UN Hand-
book for the Establishment and Strengthen-
ing of National Institutions for the Promotion 
and Protection of Human Rights, the elements 
of independence are identified as legal and 
operational autonomy, financial autonomy 
and independence through appointment and 
dismissal procedures restricting the involve-
ment and influence of the government.68 

Prior to enactment of the NIHR Act, the ETC 
had been granted “B-Status” because its man-
date does not cover “human rights” in gener-
al but only equality. Paragraph 2 of the Paris 
Principles states that “[a] national institution 
shall be given as broad a mandate as possi-
ble”. Further, the procedures of appointment 
of the members of the ETC may not guaran-
tee full independence as its members are ap-
pointed by the relevant Ministers.69 

In June 2010, when the decision to merge the 
ETC and the NIHR had already been taken, but 
the NIHR Bill had not yet been presented to 
Parliament, the ETC had obtained the confi-
dential advice of the National Institutions and 
Regional Mechanisms Section (NIRMS) of the 
Office of the High Commissioner for Human 
Rights which had resulted in the provision of 
some recommendations, particularly in re-
lation to the independence of the proposed 
NIHR. It was advised that such independence 
must be reflected in the activities, the compo-
sition and the exercise of the ETC’s powers 
and functions. Concerns, based on the draft 
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that had been published for consultation on 
the internet, were raised at this stage regard-
ing the role of the Minister of Justice in the se-
lection of the members and staff of the ETC, 
given that it would ultimately be transformed 
into the NIHR. The selection procedure is re-
quired to be open, objective and transparent, 
involving broad consultations. In the Act as it 
was presented in August 2011, these recom-
mendations have been implemented. Article 
4 of the NIHR Act reaffirms the independent 
performance of the duties of the institution 
and provides safeguards for the independ-
ence of the members and staff. The members 
of the NIHR are to receive their commission 
from the government by Decree, and the com-
mission is to be proposed by the Advisory 
Council consisting of the National Ombuds-
man, the President of the Data Protection 
Authority, the President of the Council for the 
Judiciary and members from civil society, thus 
guaranteeing their independence.70 The staff 
is to be appointed by the NIHR itself.71 

4.2 Scope of Responsibility

The NIHR Act does not give an exhaustive 
definition of “human rights” but simply re-
fers to the scope of responsibility of the 
NIHR as “human rights, including the right to 
equal treatment”.72 Explicit reference to the 
principle of equal treatment is not repeated 
in the other provisions where human rights 
are mentioned, because, as the Explanatory 
Memorandum73 states, “equal treatment as 
laid down in the Equal Treatment Act, is also 
a human right”.74

Article 3 of the NIHR Act enumerates the 
tasks of the Institution to be as follows:

▪ investigating the protection of human 
rights;
▪ reporting and making recommendations 
on the protection of human rights including 
annual reports;

▪ providing advice;
▪ providing information and coordinating 
and encouraging human rights education;
▪ encouraging research;
▪ encouraging national and international 
cooperation;
▪ pressing for ratification, implementation 
and observance of human rights treaties and 
other international resolutions and for with-
drawal of reservations; and
▪ pressing for observance of European and 
international recommendations on human 
rights.

The Office of the High Commissioner’s rec-
ommendation to the Minister of Justice of 15 
October 2010 that the NIHR Act should ex-
plicitly include reference to the “promotion” 
of human rights wherever reference in the 
text is made to “protection” has not been fol-
lowed and there has been no further debate. 

The nature of the “advisory task” of the 
NIHR has been further elaborated in Arti-
cle 5 of the NIHR Act, which states that ad-
vice can be given either on the request of a 
Minister or Parliament or on the initiative 
of the NIHR itself on all types of laws, regu-
lations and draft international decisions. In 
the parliamentary debate preceding enact-
ment, two aspects of the “advisory task” 
were discussed more extensively. The first 
was the question of whether the power to 
lodge legal proceedings and/or amicus cu-
riae briefs in court should not be included. 
The Minister did not see any added value to 
grant this kind of legal capacity to the NIHR 
as it could always be called to act as an “ex-
pert witness” in court proceedings by one of 
the parties to the proceedings.75 

In any event, and irrespective of the decision 
reached in this regard prior to enactment, it 
can be held that the capacity to submit ami-
cus curiae briefs does not need any legal ba-
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sis: it is for the court in question, be it Euro-
pean, international or national, or any other 
relevant body, to choose whether to accept 
such third party interventions or not.76

The other subject of discussion was the 
power included in Article 7 of the NIHR Act 
which enables the NIHR to institute an on-
site investigation and to gain access to all 
places, with or without permission (except 
for places designated by law as secret plac-
es). Doubts were raised as to both the neces-
sity and the desirability of such competence 
being given to the NIHR. In relation to “free 
access”, fears were expressed that the NIHR 
would also be authorised to enter a church, 
mosque or any other religious place where 
services are held. The Minister of Justice af-
firmed in an explanatory letter that this pow-
er is necessary to enable the NIHR to meet 
the requirement in the Paris Principles of 
having access to all relevant information in 
order to conduct proper investigations.77 In 
the same letter he explains that fears of vio-
lations of the constitutional freedom of reli-
gion are not justified because the General Act 
on the Entrance of Dwellings (Algemene wet 
op het binnentreden) contains restrictions 
related to places were religious services are 
held,78 and these are applicable to the actions 
of the NIHR too.79 

4.3 Staff

The independence of members and staff of 
the NIHR is safeguarded by the provisions in 
Chapter 3 of the NIHR Act on the composition 
and procedure of the NIHR. The members 
shall be appointed by Royal Decree on the 
Recommendation of the Minister of Justice, 
with the advice of the Advisory Council.80 Ar-
ticle 15 provides for the establishment of the 
Advisory Council consisting of three ex officio 
members, being the National Ombudsman, 
the President of the Data Protection Author-

ity and the President of the Council for the 
Judiciary, and a minimum of four and a maxi-
mum of eight members representing (i) civil 
society organisations involved with human 
rights protection, (ii) employers’ organisa-
tions, (iii) employees’ organisations, and (iv) 
academics, appointed by the Minister of Jus-
tice after he is informed of the membership 
of the NIHR and the three ex officio members. 
The relevant provisions that guarantee inde-
pendence and protect against dismissal of 
the Judicial Officers (Legal Status) Act apply 
to the members and substitute members of 
the NIHR (Article 17 enumerates these pro-
visions explicitly) who are appointed for a 
period of 6 years allowing re-appointment.81 
The staff is appointed by the NIHR itself. 

4.4 Budget

One of the preconditions for an effective 
national human rights institution is access 
to substantial and sufficient resources. Al-
though both the Consortium and the “archi-
tects” had stated a necessary budget of 1.15 
million Euros (in addition to the existing 
budget of the ETC of over 5 million Euros), 
due to financial constraints, the additional 
budget has been determined to be 600,000 
Euros, giving an additional 300,000 Euros for 
each of the first two years to enable the NIHR 
to make the necessary initial investments, af-
ter which the budget will be evaluated.82 

4.5 The End of an Era

The establishment of the NIHR in which the 
ETC will be incorporated thus implies the 
end of the existence of a specialised equal-
ity body in the Netherlands. The choice to 
incorporate the ETC into the NIHR is not 
only justified by the reluctance to establish 
new institutions, but the Explanatory Mem-
orandum also mentions the importance of 
the accessory character of the principle of 
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equality, being inextricably bound up with 
all other fundamental rights, as expressed 
in major human rights documents.83 Thus, 
the incorporation of the institution respon-
sible for protecting the principle of equality 
in the Netherlands into an institution with a 
broader remit may also reinforce the promo-
tion and protection of equality and the fight 
against discrimination.84

Moreover, the abolition of the ETC as a spe-
cialised body does not mean that specific 
provisions on equal treatment entirely dis-
appear. For example, Chapter Two of the 
NIHR Act contains provisions on the specific 
mandate to hear and investigate individual 
complaints in the field of equal treatment.85 
These provisions replace similar provisions 
in Chapter 2 and Article 33 of the ETA. 

5. A Different Future: From Specialised 
Body to a Specialised Branch

In the Explanatory Memorandum to the NIHR 
Bill, the importance and relevance of the ETC 
as a specialised equality body (in conform-
ity with the obligations of the EU Directives) 
was re-emphasised. It explained, therefore, 
that the tasks thus far performed by the 
ETC must continue to be carried out by the 
new NIHR. As the advisory and investigatory 
powers of the ETC coincide with the duties 
of the NIHR, a special provision was required 
for the hearing of complaints regarding dis-
crimination, and this was included as Arti-
cle 3 § 1 of the NIHR Act. Chapter 2 of the 
NIHR Act (comprising Articles 9-13) deals 
with “Investigations and Findings Relating 
to Equal Treatment”. According to Article 9, a 
separate division of the NIHR is responsible 
for these activities. The Explanatory Memo-
randum holds that: 

 “It is up to the Institute itself to de-
cide how the other duties should be di-

vided among the different members and 
among the staff of the office. This means 
that some members may be concerned 
only with hearing complaints and some 
only with preparing advice and reports 
whereas others may be involved in both 
sets of activities.”86 

The relevant provisions of the ETA related to 
the complaints procedure are repeated in Ar-
ticles 10-13 of the NIHR Act. The competence 
of the NIHR remains restricted to complaints 
based on the specific equality laws that in-
vest the ETC with the power to consider 
complaints. That means that the NIHR has no 
competence to hear complaints in the field of 
discrimination which fall outside of the spe-
cific equality law provisions, such as a case 
involving discrimination against women in 
an Orthodox Christian party (because this is 
not related to work or the provision of goods 
and services)87 or the refusal to allow dis-
abled people to enter a restaurant (because 
disability discrimination thus far is only pro-
hibited in relation to work).88 

As a consequence of the new structure with 
a specific division for complaints and inves-
tigations on discrimination, the decree de-
termining the procedures of the ETC89 will 
require amendment; a draft was been sub-
mitted for an internet-consultation in early 
2011,90 and will result in a new decree. The 
proposed decree does not entail fundamen-
tal changes in the existing procedure. The 
proposed amendments are described as 
a codification of the existing practice and 
would result in:

▪ more discretion for the NIHR to attach 
conclusions to the fact that one of the par-
ties does not attend a hearing after being 
summoned;
▪ the amplification of the potential for com-
plaints to be settled without hearings;
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▪ more discretion for the NIHR to publish 
opinions in individual cases without men-
tioning the full names of the parties.

5. Concluding Remarks

Thus, after 18 years of successful existence, 
the ETC, the specialised equality body, will 
cease to exist in 2012. Do we have to regret 
this or is the incorporation in the new NIHR 
a step towards a broader human rights ap-
proach of the principle of equality? This ap-
proach may be broader in the sense that (i) 
equality issues may be considered in a con-
text beyond that of the rather restrictive spe-
cific equality laws and the prohibition of dis-
crimination, and (ii) the right to equality may 
be applied in relation to other fundamental 
rights. 

The answer to the question of whether the 
replacement of the ETC by the NIHR repre-
sents a positive step or not cannot be a sim-
ple yes or no. There is always a risk, of course, 
when a solid structure is abolished. The ETC 
is an institution which has gained its repu-
tation by developing specialised knowledge 
on the principle of equality, in particular be-
cause the many individual cases which it has 
considered reveal the specific problems in 
the field of investigation and interpretation 
of equality law and in the implementation 
thereof. Discrimination takes place in many 
forms, which are often related to patterns of 
dominance within society. Thus the inclusion 
of harassment as a form of discrimination,91 
the duty to provide reasonable accommoda-
tion,92 the occurrence of discrimination by 
association93 are concepts that have been de-
veloped as a result of the concentration on 
equality. It demands a very thorough knowl-
edge of the manifestations of discrimination 
and the impact of inequality and the meaning 
of difference to conceptualise these aspects. 
Not all human rights experts are also experts 

in this field, and the inclusion of the respon-
sibilities of the ETC within the remit of the 
NIHR brings with it a certain risk that the 
specific equality expertise developed by the 
ETC will get less attention.94

In the first stage of its existence, the ETC 
focused on the development of a solid body 
of case law through which it clarified the 
complex character of equality norms. The 
quality of the opinions given in such cases 
needed to be convincing for both parties 
concerned and for the legal profession, but 
also for civil society and employers’ and em-
ployees’ organisations which had responsi-
bility for implementing and adopting their 
content. Once this body of case law had 
been developed, it became possible to pay 
more attention to strategic issues, such as 
active “follow-up policies” (although these 
have been in place since the establishment 
of the ETC, albeit less openly than in the 
latter periods), education, independent in-
vestigations and international cooperation. 
Active “follow-up policies” include frequent 
contacts with the parties concerned after 
the decision, in order to explain the im-
plications of the individual decisions and 
to endeavour to provide a more structural 
implementation to individual decisions by 
involving all relevant organisations in its 
implementation. At all stages, the ETC had 
to explain time and again that it was bound 
and limited by a restrictive legal framework, 
which (i) attributed to the ECT competenc-
es only in relation to the specific field of 
equality protection, (ii) provided a “closed 
system” in most specific laws, (iii) allowed 
no extra-legal exceptions to direct discrimi-
nation, and (iv) provided no general human 
rights test to be applied in cases where the 
principle of equality conflicted with other 
human rights. These restrictions did, how-
ever, allow the ETC to concentrate on the in-
terpretation of the equality provisions and 
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to establish very clearly the implications 
and contents of the principle of non-dis-
crimination. It was then the task of the judi-
ciary (competent to consider the full scope 
of a case) or others to use this interpreta-
tion in their work. The restrictions placed 
on its potential impact can thus be seen as 
both a weakness and a strength of the ETC. 

Of course there are also fears that, within the 
broad mandate of the NIHR, the protection of 
equality will be pushed aside and the protec-
tion of vulnerable groups against discrimi-
nation would be negatively impacted. Also, 
concerns exist that the expertise in the field 
of non-discrimination would fade away in 
the NIHR which is required to cover a much 
broader scope of work. 

On the other hand, the opportunities offered 
by the NIHR for the promotion of equal-
ity and the fight against discrimination and 
exclusion cannot be underestimated. More 
and more exclusion is taking place as a re-
sult, for example, of the failure to protect 
the human rights of vulnerable groups, the 
restriction of the rights of immigrants and 
the reduction of facilities for disabled peo-
ple in times of crisis.95 These acts constitute 
violations of the human dignity of affected 
persons, who disproportionately belong to 
disadvantaged groups.96 Such violations of 
dignity are closely related to the need for 
the protection of equality as an intrinsic 
part of all human rights. 

The NIHR will have more effective tools at 
its disposal in order to deconstruct and re-
veal these forms of substantive inequality. Of 
course this demands an awareness of and ex-
pertise on the complex manifestations of ex-
clusion and the contents and scope of inter-
national human rights obligations, with spe-
cific knowledge of those obligations which 
are intended to increase the protection of 

vulnerable groups and minorities. Therefore 
it is important that the protection of equal-
ity has been mentioned explicitly in the law 
and that a special division of the NIHR with 
responsibility for investigations and findings 
relates to equal treatment, and that the nec-
essary expert knowledge on equality law has 
been established. 

In addition to equality law expertise, how-
ever, it is also necessary for general human 
rights expertise to be available to those with-
in the NIHR responsible for implementing 
equal treatment norms. National and also 
European equality provisions can no longer 
be seen in isolation. More and more, inter-
national and regional human rights systems 
reinforce and influence each other. The Euro-
pean Union is not only bound to observe the 
European Charter of Fundamental Rights; it 
is also a party to the UN Convention on the 
Rights of People with Disabilities and is soon 
to become a party to the European Conven-
tion of Human Rights (ECHR). The provisions 
in the EU equality directives thus have to be 
applied and interpreted in conformity with 
these legal instruments which may demand 
a different interpretative framework in addi-
tion to that of the specific equality laws.97

In the field of the existing restrictions im-
posed by the specific equality laws, it can be 
maintained that these still persist in the field 
of individual complaints and investigations. 
However, the fact that these specific duties 
are now embedded in a broader institution 
will allow the NIHR to take up cases and is-
sues that are not admissible under the strict 
equality laws but still pay attention to the 
underlying issues in their advisory and other 
tasks, thereby disclosing the various forms 
of discrimination and, where possible, pro-
posing remedies. This may also be effective 
in cases where the “closed system” of Dutch 
equality law does not allow for a specific jus-
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tification which might be prescribed by other 
fundamental rights. This approach may be 
more effective than an artificial broadening 
of the scope of the “closed system” embodied 
in the ETA. An example may clarify this. Re-
cently, the ETC ruled that the ETA could not 
be applied in a case where specific reactions 
of a political nature were removed from an 
interactive internet site of a weekly because 
the editors held that these did not go with the 
image of the weekly. The editors based their 
defence against the complaint of discrimina-
tion on the basis of political conviction on 
their freedom of expression, protected by 
Article 10 of the ECHR. However, this was 
not a defence, or exception, foreseen in the 
ETA. As a result of the “closed system” estab-
lished in the ETA, the ETC, strictly speaking, 
had no competence to consider this defence 
of the editors of the internet site in question. 
However, the ETC held that the ETA could 
not be applied if it was not in accordance 
with international human rights treaties. 
The ETC therefore accepted the extra-legal 
exception of the defendants.98 It would not 
be possible here to discuss the implications 
and possible pitfalls of this decision, but the 
first commentaries have identified the obvi-
ous risks, particularly because the ETC (and 
the future equal treatment division of the 
NIHR) becomes vulnerable to the criticism 
that it lacks the competences to oversee the 
full implications of such complex case law in 
the broader field of human rights.99 This is in 
particular true when it concerns a controver-
sial issue like freedom of expression where 
the case law of the European Court of Human 
Rights is all but clear, particularly when the 
protection of minorities is involved; and the 
judgments have often been based on nar-
row majorities.100 In the future context of the 
NIHR, this pitfall may be escaped by giving, 
on the one hand, an opinion on the implica-
tions of the strict normative framework of 
Dutch equality laws, and on the other hand, 

advice on the compatibility of the ETA with 
the ECHR in a broader context, with both due 
expertise and authority.

Thus the new structure might combine the 
best of two worlds. Provided that the NIHR 
combines general human rights knowledge 
and experience with more specific expertise 
in the complex field of equality and non-dis-
crimination, the institutional combination of 
the continued specialised division dealing 
with opinions and investigation related to 
individual cases and the NIHR with a broad 
mandate in the field of human rights may 
be well-equipped to tackle complex human 
rights issues whilst incorporating equality as 
an independent and accessory right. 

Summing up these comments, the provi-
sional conclusion is positive. The conclusion 
cannot be anything other than provisional, 
as the proof of the pudding is in the eating: 
the practice of both the NIHR generally, and 
the equality division thereof particularly, 
will demonstrate whether such optimism 
is justified or not. The Equinet publication 
mentioned above provides guidance on how 
to ensure an effective cooperation between 
equality bodies and national human rights 
institutions which deserves attention in this 
case. The recommendations are based on 
the experiences of others, and “Principles 
and Factors for Success” (the Principles) are 
defined.101 These recommendations empha-
sise the linkage between equality and human 
rights, but also make clear that this linkage 
alone is not sufficient to ensure that a joint 
body is successful. The Principles emphasise 
that cost considerations should not be deci-
sive, and that the balancing of resources is 
also important. Support and commitment 
of stakeholders with a remit of equality is 
required as much as that of human rights 
stakeholders, which may also demand a 
merge of cultures. 
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The existence of the new NIHR provides 
an opportunity for a more inclusive pro-
tection against discrimination. In order 
to realise fully this opportunity, it is es-
sential that the members and staff of the 
NIHR have (i) profound expertise, experi-
ence and authority in the fields of both hu-
man rights and non-discrimination, (ii) a 
solid basis in civil society, either because 
they have experience in civil society or-
ganisations or because they have already 
established good relations with, and have 
a strong reputation among, such organi-
sations , and (iii) good working relations 
with, in particular, human rights NGOs. Fi-
nally, the NIHR will require a budget that 

enables its members and staff to perform 
this task. Fernhout and Wever emphasise 
that the NIHR must be courageous from 
the outset. A restricted budget cannot jus-
tify a “low profile start”. On the contrary, 
the NIHR must select issues and topics for 
its first actions that attract public atten-
tion and give it maximum visibility.102 

Of course, the existing body of specific equal-
ity laws still needs due attention to integrate 
the complex system of separate acts and to 
harmonise the core concepts to bring them 
in accordance with the recommendations of, 
amongst others, the European Commission, 
but that is another story!
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