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Introduction

“The South African Constitution is 
primarily and emphatically an egalitarian 
constitution. The supreme laws of compa-
rable constitutional states may underscore 
other principles and rights. But in the light of 
our own particular history, and our vision for 
the future, a constitution was written with 
equality at its centre. Equality is our Consti-
tution’s focus and organising principle.”2

Given the foundational role of equality in the 
South African constitutional framework, the 
drafters of the South African Constitution 
(the Constitution) directed the South African 
Parliament (Parliament) to enact legislation 
to “prevent or prohibit unfair discrimination” 
between individuals within three years of the 
enactment of the Constitution.3 Under great 
pressure, Parliament finalised and passed 
the Promotion of Equality and Prevention of 
Unfair Discrimination Act (the Equality Act) 
within two days of the constitutional dead-
line.4 The Equality Act, as the title indicates, 
addresses the promotion of equality on the 
one hand, and provides for reactive meas-
ures where the equality right is breached, 
on the other. The reactive provisions include 
the prohibition of unfair discrimination and 
related infringements of the equality right. 
The Equality Act expressly provides for the 
enforcement of its provisions in specifically 
created equality courts. The majority of the 
reactive provisions of the Equality Act have 
been operational since 16 June 2003. More 
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than a decade after the enactment of the 
legislation, the promotional aspects of the 
Equality Act are yet to come into operation.  

This article focuses on the reactive provisions 
of the Equality Act by providing a snapshot 
of the work of selected South African equal-
ity courts for the period from June 2003 to 
December 2007 insofar as complaints of rac-
ism are concerned. In order to contextualise 
the application of the Equality Act, the article 
provides a brief overview of the reactive pro-
visions of the Equality Act and the mecha-
nisms for its enforcement.

1. The Reactive Provisions of the Equality 
Act

1.1 Prohibited Behaviour

In the few years of constitutional democracy 
preceding the enactment of the Equality Act, 
the equality jurisprudence of the Constitu-
tional Court of South Africa (the Constitu-
tional Court) firmly established human dig-
nity as the interest protected by the equality 
right, and therefore as the interest at the core 
of the prohibition of unfair discrimination.5 
The Constitutional Court takes a substantive 
view of equality, focusing on the impact of 
the discrimination on the complainant.6 Un-
fair discrimination, in the view of the Consti-
tutional Court, is differential treatment of a 
person on the basis of his or her membership 
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of a group which impairs his or her funda-
mental human dignity.7  

The Equality Act confirms the link between 
the dignity interest and the right to equal-
ity in its prohibition of unfair discrimina-
tion,8 hate speech,9 harassment10 and “dis-
semination and publication of information 
that unfairly discriminates”.11 Each of these 
is prohibited in relation to an extensive list 
of “prohibited grounds”, which include race, 
gender, sex, marital status, disability, eth-
nic and social origin and sexual orientation, 
as well as unlisted analogous grounds, the 
manipulation of which may lead to systemic 
disadvantage, impairment of dignity or the 
undermining of a person’s equal enjoyment 
of rights.12 The provisions of the Equality Act 
bind the state and all persons,13 but do not 
apply in the context of employment where 
the specific provisions of the Employment 
Equity Act regulate behaviour.14

The provisions of the Equality Act regarding 
the prohibition of unfair discrimination are 
elaborate. The Equality Act prohibits unfair 
discrimination on any of the “prohibited 
grounds” generally,15 and then goes further 
to prohibit unfair discrimination on the basis 
of race,16 gender17 and disability18 separately 
by providing examples of each of these which 
could give rise to a complaint under the 
Equality Act. The Equality Act further defines 
both “equality” and “discrimination”. The for-
mer is defined to include “the full and equal 
enjoyment of rights and freedoms as con-
templated in the Constitution and includes 
de jure and de facto equality and also equal-
ity in terms of outcomes”.19 “Discrimination” 
refers to any positive act or omission which 
imposes burdens, obligations or disadvan-
tage on a person, or withholds benefits, op-
portunities or advantages from a person, 
whether directly or indirectly on the basis of 
one or more of the prohibited grounds.20 In 

line with the constitutional formulation, the 
Equality Act also prohibits “unfair” discrimi-
nation. In each instance, therefore, it has to 
be determined whether the imposition of 
burdens or withholding of benefits meets the 
“unfairness” threshold set by Section 14 (De-
termination of Fairness or Unfairness) of the 
Equality Act. This section stipulates that af-
firmative action programmes do not amount 
to unfair discrimination and continues in less 
clear terms,21 to set out the factors to be used 
to determine fairness.22 In the absence of an 
amendment to clarify the fairness test under 
the Equality Act, or a declaration of its inva-
lidity, the test for unfairness as set out in the 
Equality Act must be applied. It is suggested 
that the determination of fairness should 
hinge on a consideration of the impact of the 
discrimination on the fundamental dignity 
of the complainant as set out in the juris-
prudence of the Constitutional Court. Where 
that fundamental dignity of the complainant 
is impaired by the actions of the respondent, 
the discrimination is unfair.  

The second violation of the equality right 
prohibited by the Equality Act is hate 
speech.23 The Equality Act defines hate 
speech very broadly. Section 10 prohibits the 
publication, propagation, advocating or com-
munication of words based on the prohibited 
grounds which “could reasonably be con-
strued to demonstrate a clear intention to (a) 
be hurtful; (b) be harmful or to incite harm; 
(c) promote or propagate hatred”. Bona fide 
artistic creativity, academic enquiry and ac-
curate reporting in the public interest do not 
amount to hate speech.24 It is evident that 
mere offensive speech based on one of the 
prohibited grounds that hurts the feelings of 
a complainant may be held to constitute hate 
speech under this broad definition. This for-
mulation of hate speech arguably limits the 
right to freedom of expression protected by 
Section 16 of the Constitution beyond that 
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which is constitutionally acceptable.25 In the 
absence of a declaration of constitutional 
invalidity, however, this broad formulation 
stands and must be applied.  

Section 12 of the Equality Act prohibits the 
dissemination, broadcasting, publication 
or display or any information, notice or ad-
vertisement that “could reasonably be con-
strued or reasonably be understood to dem-
onstrate a clear intention to unfairly discrim-
inate against any person”. Bona fide artistic 
creativity, academic enquiry and accurate 
reporting in the public interest are valid de-
fences to a complaint under this section. It is 
unclear exactly what behaviour this section 
is targeting.26  

The last indignity prohibited by the Equality 
Act is harassment.27 Section 1 defines “har-
assment” as:

“[U]nwanted conduct which is per-
sistent or serious and demeans, humiliates 
or creates a hostile or intimidating environ-
ment or is calculated to induce submission 
by actual or threatened adverse consequenc-
es and which relate to:
(a) sex, gender or sexual orientation; or
(b) a person’s membership or presumed 
membership of a group identified by one or 
more of the prohibited grounds or a charac-
teristic associated with such a group”.

With this enactment, the legislature deter-
mined that harassment also constituted a 
wrong outside the workplace28 and is in-
dependent from the common law of delict 
(tort) which allows any person who suf-
fered an iniuria, that is an impairment of 
his or her personality interests in the body, 
good name and dignity, as a result of the 
wrongful and intentional actions of another, 
to institute a claim for damages against the 
wrongdoer.29

The legislature identified different ways in 
which the dignity interest at the core of the 
equality right can be harmed. The elimina-
tion of unfair discrimination, hate speech 
and harassment would certainly contribute 
to social change in an egalitarian direction 
in South Africa. The success or failure of 
legislative prohibitions such as these de-
pends on the mechanisms of enforcement 
and actual enforcement of the prohibitions. 
The next two sections address each of these 
aspects in turn.

1.2 The Enforcement Mechanisms under 
the Equality Act

A contravention of the Equality Act entitles a 
complainant to institute proceedings against 
the respondent in specially created equality 
courts. The Equality Act designates all high 
courts in South Africa to be equality courts 
for their areas of jurisdiction.30 Additionally, 
magistrates’ courts may be designated to sit 
as equality courts for their areas of jurisdic-
tion.31 As of 28 August 2009, all magistrates’ 
courts in South Africa have been designated 
as equality courts.32 These arrangements 
seem to suggest that equality courts are 
readily accessible. However, the Equality Act 
further stipulates that matters under the 
Equality Act may only be heard by presid-
ing officers who have completed a training 
course equipping them to be equality court 
presiding officers.33 It is not clear how many 
presiding officers have been trained.34 The 
Equality Act also specifies that each equal-
ity court is to have its own specially trained 
clerk to assist the court in the performance 
of its functions.35

The standing provisions under the Equal-
ity Act are generous. Proceedings may be 
instituted by: (i) a person acting in his or 
her own interest; (ii) a person acting on be-
half of someone who cannot act in his or her 
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own name; or (iii) a person acting on behalf 
of or in the interests of a group or asso-
ciation.36 The South African Human Rights 
Commission or the Commission for Gender 
Equality may also institute equality court 
proceedings.37

The procedural rules applicable in the equal-
ity courts are aimed at informal and speedy 
processing of complaints. The complainant 
brings his or her complaint to the attention 
of the court by completing a complaint form, 
which sets out the particulars of the com-
plainant and that of the respondent and the 
complaint, while also indicating the remedy 
requested.38 No fees are payable for the in-
stitution of proceedings.39 The clerk of the 
equality court is expected to provide assis-
tance to complainants by providing them 
with information regarding the Equality Act 
and the procedure of the equality courts. It 
is thus evident why training of clerks is im-
portant: if the clerk is unsure as to the mean-
ing and application of the provisions of the 
Equality Act, potentially deserving com-
plaints may fall by the wayside.  

The Equality Act and the Regulations Relat-
ing to the Promotion of Equality and Preven-
tion of Unfair Discrimination Act, 200040 set 
strict time limits for the processing of com-
plaints.41 It furthermore allows the court to 
refer a matter to an alternative forum for de-
termination of the dispute in terms of that fo-
rum’s powers.42 Alternative fora which may 
be asked to deal with matters include, for ex-
ample, the South African Human Rights Com-
mission, the Advertising Standards Agency 
or the Broadcasting Complaints Commis-
sion. The alternative forum may also refer 
the matter back to the equality court.43

In order to facilitate a speedy resolution of 
the dispute, the Equality Act introduces a di-
rections hearing which is to be held prior to 

the inquiry.44 The directions hearing allows 
the parties and the court to map the way for-
ward in relation to the consideration of the 
complaint. This hearing is particularly signif-
icant where the parties are unrepresented, 
as it affords the presiding officer an oppor-
tunity to explain the process to the parties.  

The Equality Act does not prescribe a partic-
ular format for the inquiry, and the ordinary 
rules of the high and magistrates’ courts will 
thus be applied,45 tempered with the require-
ments regarding informality and participa-
tion by the parties.46 The requirements of 
informality and participation by the parties 
may necessitate a prior agreement between 
the parties and the presiding officer regard-
ing parties’ roles at each of the stages of the 
inquiry. It may, in particular, require the pre-
siding officer to be more proactive in the 
proceedings and to descend into the arena 
through active questioning of the witnesses.

Section 13 of the Equality Act provides that 
in matters of unfair discrimination, the com-
plainant has to make out a prima facie case of 
discrimination, whereupon a full burden of 
proof shifts to the respondent who then has 
to prove, on a balance of probabilities, that 
the discrimination did not take place, that it 
was not on one of the prohibited grounds or 
that it was not unfair. No equivalent shift of 
the burden of proof is provided for in rela-
tion to the other complaints (hate speech, 
harassment or the publication of information 
that discriminates unfairly), which means 
that the complainant carries a full burden of 
proof in relation to these complaints.

Complainants who choose to litigate under 
the Equality Act do so in order to obtain a 
remedy. To an extent, the remedies under 
the Equality Act47 are similar to constitu-
tional remedies in that they are aimed at 
vindication of the equality right and deter-
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rence of further infringements of the right.48 
But the remedies also reflect features of 
ordinary civil law remedies. Different com-
binations of these constitutional and civil 
law remedies’ features are reflected in the 
remedies provided for in the Equality Act. 
Some of the remedies are forward-looking, 
while others are backward-looking; some 
are community-oriented, while others are 
individualistic. Several of the remedies are 
structural, while others reflect corrective or 
retributive features.49 So, for example, the 
Equality Act provides for an award of dam-
ages to an organisation50 as a remedy, or an 
award of damages to an individual as a rem-
edy.51 The former award is clearly more for-
ward-looking than the latter since an organ-
isation that, for example, fights racism or 
sexism could put an award to work to influ-
ence members of society, whereas an award 
of damages to an individual assuages only 
the impairment suffered by the complain-
ant. Other forward-looking, yet corrective 
remedies that an equality court may grant 
include policy or practice audit orders52 and 
an order directing the respondent to file 
regular progress reports with the court or 
an institution such as the South African Hu-
man Rights Commission.53  

More typical civil law remedies that may be 
granted under the Equality Act include in-
terim relief,54 declaratory orders55 and mak-
ing a settlement agreement an order of the 
court.56 The Equality Act also outlines spe-
cific remedies relevant to complaints under 
the Equality Act. These include “an order 
restraining unfair discriminatory practices 
or directing that specific steps be taken to 
stop the unfair discrimination, hate speech 
or harassment”;57 an order directing the re-
spondent to make specific opportunities or 
privileges available to the complainant;58 
and an order directing the implementation 
of special measures to address the trans-

gression of the provisions of the Act.59 It is 
evident that the facts of a particular matter 
will determine the scope of the remedy to be 
granted in each instance.  

The Equality Act also introduces a “novel” 
remedy which is that of an unconditional 
apology. Unconditional apologies as rem-
edies are not completely unknown in South 
Africa since the common law of delict knew 
the amende honorable as a remedy which 
involved a declaration by the wrongdoer 
acknowledging that he or she had uttered 
words which impaired the dignity of the 
plaintiff and the offer of an apology for the 
wrongful infringement thereof.60 In recent 
years, and partly in response to the inclusion 
of this remedy in the Equality Act,61 Consti-
tutional Court judges have commented fa-
vourably on apology as a suitable remedy 
in matters of defamation or for the infringe-
ment of a person’s dignity.62 This remedy is 
particularly suited to instances where the 
impairment of the dignity of the complain-
ant or plaintiff damaged the relationship 
between the parties.63 An unconditional and 
genuine apology restores justice, creates the 
potential for reconciliation between the par-
ties and affirms the equal dignity of the com-
plainant and the respondent.  

Institution of proceedings in terms of the 
Equality Act does not prohibit other forms 
of legal redress. Criminal prosecution where 
the conduct also meets the requirement of 
the criminal law is one such possibility.64 The 
criminal sanction and the civil redress under 
the Equality Act may thus both be pursued 
in respect of a single cause of action. Fur-
thermore, a person whose dignity has been 
impaired through unfair discrimination, hate 
speech or harassment may choose to pursue 
a claim in terms of the law of delict rather 
than lodge a complaint in terms of the Equal-
ity Act since the Equality Act did not repeal 
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the common law and does not prevent a per-
son from instituting proceedings in terms of 
the common law. 

Judgments of equality courts may be ap-
pealed or taken on review to a high court,65 
and they may even, with the leave of the 
Constitutional Court, be appealed directly 
to that court.66

The substantive reactive provisions set 
out in the Equality Act and the procedural 
mechanisms provided for the enforcement 
of these provisions create the means and 
the framework for assertion of the equal-
ity right. Given this and the relatively high 
levels of intolerance still prevalent in the 
country,67 it would be logical to conclude 
that the equality courts are inundated with 
complaints. The reality, however, is that rel-
atively few complaints have been brought 
before the equality courts since their incep-
tion,68 thus creating limited opportunities 
for engagement with the provisions of the 
Equality Act. The Act has, however, been put 
to work and the next section outlines the 
number, nature and outcomes of complaints 
made to selected equality courts operating 
at the magistrate’s court level in relation to 
complaints of racism.

2. Putting the Act to the Test: Racism Com-
plaints Made to Selected Equality Courts

During 2007 and 2008, the author visited 
four pre-selected urban equality courts to 
collect information regarding the imple-
mentation of the Equality Act as part of her 
PhD research.69 The research considered 
complaints made to the equality courts for 
the magisterial districts of Pretoria, Johan-
nesburg, Cape Town and Durban for the 
time period from 16 June 2003 (the date of 
inception of the equality courts) to 31 De-
cember 2007. The author investigated the 

implementation of the Equality Act at the 
level of the magistrate’s court because these 
courts are hierarchically the closest to the 
people and are physically and financially 
more accessible than the high courts.70 The 
research was limited to complaints of rac-
ism in view of the history of troubled racial 
relations in South Africa and the constitu-
tionally mandated transformation that is 
required in this regard.  

During the court visits, information was 
collected from court files regarding racism 
complaints received and the progress made 
in relation to the resolution of the matters. 
A very broad view of complaints of racism 
was adopted, and every instance in which 
a complainant alleged that his or her race 
influenced the behaviour of the respondent 
was considered to be a complaint of racism. 
The complaint form does not explicitly re-
quire a complainant to indicate whether the 
complaint is one of unfair discrimination, 
hate speech, the publication of information 
that discriminates unfairly or harassment. 
Complainants therefore provide details of 
their complaints in their own words, with-
out categorising the complaint in terms of 
the provisions of the Equality Act. Given 
the fact that the complaints were set out 
in the complainants’ own words, it was not 
possible to divide complaints, according to 
the provisions of the Equality Act, as unfair 
discrimination, hate speech and the publi-
cation of information that discriminates un-
fairly or harassment. The complaints were 
therefore categorised, on the version of 
events as set out by the complainants in the 
complaint forms, as: (i) complaints involv-
ing racist action; (ii) complaints involving 
the use of racist language; and (iii) mixed 
complaints which involved action and lan-
guage. The findings as to the number of rac-
ism-related complaints laid at the four court 
sites are summarised in the graph below:
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The Pretoria, Johannesburg and Cape Town 
equality courts received 37, 34 and 19 com-
plaints respectively. The Durban equality 
court received 125 complaints for the same 
time period. There is no clear explanation 
for the discrepancy, but it may be that satis-
fied litigants whose matters served before 
the Durban equality court spread the word 
about the court and its work. The smaller 
number of complaints made to the Pretoria, 
Johannesburg and Cape Town courts limited 
the opportunities of these courts to engage 
with the provisions of the Equality Act.  

2.1 Pretoria

For the time period under consideration, 
no judgments were delivered by the Preto-
ria equality court. The reasons for this are 
varied. In relation to the majority of com-

plaints, the respondents were never notified 
of the complaint against them.71 The abrupt 
early end of several matters was the result 
of an additional step in the process of deal-
ing with complaints under the Equality Act 
that was introduced by the presiding officers 
of the Pretoria equality court. As a matter of 
course, all complaints made to the court were 
screened by a presiding officer prior to noti-
fication of the respondent. No clear reason 
for the introduction of this step was evident 
from the court documents. One could spec-
ulate that it was introduced to assist clerks 
who were unsure as to the application of the 
Equality Act, which could be indicative of the 
need for more training for clerks. But from 
the directions provided by the presiding of-
ficers, one could also infer a need for further 
training for presiding officers. In several in-
stances where the complaints related to hate 
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speech, the presiding officers instructed the 
clerk to advise the complainants to institute 
criminal proceedings against the respond-
ents. This is quite clearly contrary to the pro-
visions of the Equality Act which envisions 
its civil remedies existing alongside possible 
criminal convictions. In the other instances, 
the presiding officers of the Pretoria equality 
court instructed the clerk to advise the com-
plainant to pursue a complaint that arose in 
the workplace in terms of labour law. There 
is some uncertainty in this regard.

Section 5(3) of the Equality Act provides 
that the Equality Act does not apply in rela-
tion to the employer/employee relationship 
which, insofar as unfair discrimination in the 
workplace is concerned, is regulated by the 
Employment Equity Act. The Employment 
Equity Act obliges employers to promote 
equal opportunity in the workplace through 
the elimination of unfair discrimination in 
employment policies or practices.72 Unfair 
discrimination in employment policies or 
practices is consequently prohibited by the 
Employment Equity Act.73 Disputes regard-
ing unfair discrimination that cannot be re-
solved in the workplace may be referred to 
the Commission for Conciliation, Arbitration 
and Mediation for possible resolution by 
conciliation.74 If the conciliation fails, such a 
dispute may be pursued in the labour court, 
or it may be resolved by means of arbitration 
if the parties agree to this.75 The structures 
created for the resolution of unfair discrimi-
nation disputes arising in the workplace thus 
exist separately from the equality courts.  

The definition of unfair discrimination under 
the Employment Equity Act includes harass-
ment as a form of unfair discrimination,76 but 
the Employment Equity Act is silent on the 
issue of hate speech in the workplace. This 
silence leads to a jurisdictional conundrum. 
It is possible to interpret the provisions of 

the Employment Equity Act expansively so 
as to regard hate speech in the workplace as 
an issue to be dealt with in terms of labour 
law. Alternatively, one could interpret the si-
lence to mean that hate speech complaints in 
the workplace fall within the jurisdiction of 
the equality court. The latter interpretation 
could mean that different forums have juris-
diction on different aspects of a complaint 
arising from a single incident. The intention 
of the legislature could not have been to al-
low for such duplication. It is thus suggested 
that a complaint of hate speech arising in 
the context of an employment relationship 
should be dealt with in terms of labour law. 
Legislative amendment of the Employment 
Equity Act or an authoritative interpretation 
by a higher court could provide clarity and 
guidance in this regard.

The jurisdictional conundrum is exacerbated 
by the lack of information regarding the re-
lationship between the complainant and re-
spondent as set out on the complaint form. 
Complainants often do not grasp the differ-
ence between a contract of employment and 
one of rendering services outside an employ-
ment relationship. If a relationship between a 
complainant and respondent is not one of em-
ployment as regulated by labour law, the pro-
visions of the Equality Act regarding unfair 
discrimination, harassment and hate speech 
will apply. It is therefore important that suf-
ficient information regarding the relationship 
between the parties must be provided to en-
able the clerk (or if the clerk is unsure, the 
court) to determine whether the relationship 
is one of employment or whether the equality 
court has jurisdiction to hear the matter. The 
complaint form in its current format does not 
require adequate details regarding this rela-
tionship to enable the court to make a just 
decision. However, a blanket refusal on the 
part of an equality court presiding officer to 
hear a matter where the complainant refers 
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to the respondent as “my boss” limits access 
to justice unjustifiably. Training of presiding 
officers and clerks on the issue of jurisdiction 
is necessary in order to ensure that this issue 
is addressed pertinently.

Engagement with the provisions of the 
Equality Act involves more than just the de-
livery of judgments. Complaints made to the 
Pretoria equality court led to the conclusion 
of settlement agreements in three of the mat-
ters.77 In two of these matters, the agreement 
included an unconditional apology by the re-
spondent,78 thus ameliorating the impact of 
the unfairly discriminating behaviour on the 
complainant’s fundamental dignity. In one 
matter, for example, the complainant was re-
fused a hair cut by the staff of the respond-
ent’s salon because the stylists at the salon 
were unfamiliar with cutting “Indian” hair. 
The respondent not only apologised uncon-
ditionally, but also agreed to pay damages to 
a charity of the complainant’s choice and to 
have the staff members of his salons trained 
to cut different textures of hair. In this in-
stance, it is evident that change flowed from 
the complaint made to the equality court, 
thus illustrating the transformative potential 
of the Equality Act.  

This transformative potential is also illus-
trated by the settlement agreement that 
was concluded between a complainant, the 
owner of a house in a complex, and the re-
spondent representing the body corporate 
managing the common affairs of the com-
plex.79 The complaint related to the differen-
tial treatment of the complainant as a black 
home-owner in relation to the other, pre-
dominantly white, home-owners. The par-
ties agreed that the complainant’s rights as 
a home owner were worthy of respect and 
that meetings of the body corporate were to 
be conducted in a language and manner ac-
cessible to the complainant.

2.2 Johannesburg

The contribution of the Johannesburg equal-
ity court during the time period under con-
sideration was similarly modest. The court 
delivered two judgments80 and three matters 
were settled by agreement.81 The reasons 
for the non-progression of the other com-
plaints brought before the court are similar 
to those advanced above in relation to the 
Pretoria equality court. The Johannesburg 
equality court did not introduce a similar 
“vetting” step, as the Pretoria court did to as-
sist the clerk of the court in the evaluation 
of complaints prior to service. This meant 
that service of the notice of the complaint 
on the respondent was at least attempted in 
the majority of instances. Subsequent to the 
service of these notices, determinations that 
the complaints arose in the work context or 
other similar technical issues (including the 
provision of incorrect particulars of respond-
ents) limited progress in numerous matters. 
On the issue of jurisdiction of the equality 
court in relation to complaints arising in the 
workplace, the stance taken by the Johannes-
burg equality court was similar to that of the 
Pretoria equality court, thus resulting in the 
early conclusion of several matters without 
consideration of the merits of the complaints.

It is noteworthy that several of the com-
plaints made to the Johannesburg equal-
ity court concerned commercial or business 
opportunities. This commercial focus from 
the financial centre of South Africa is illus-
trated well by the matter in Manong and 
Associates.82 The complaint related to the 
procurement policies of the provincial roads 
department. The complainant, an engineer-
ing company, alleged that the procurement 
policy discriminated unfairly against it on 
the basis of race. In finding for the complain-
ant, the court, in addition to awarding dam-
ages to the wholly black-owned complainant 
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company,83 ordered an audit of the depart-
ment’s procurement policies thus aiming 
to ensure that a similar infringement of the 
equality right would not be repeated and 
thereby contributing to meaningful change 
in an egalitarian direction.  

2.3 Cape Town

The Cape Town equality court was the first of 
the equality courts to receive a complaint un-
der the Equality Act. The well-publicised first 
complaint ended with a settlement agree-
ment between the parties. The complainant 
was denied access to a gay night club by the 
respondents, who worked as “bouncers” at 
the club.84 The respondents admitted that 
the complainant was denied access to the 
club on the basis of race and they apologised 
unconditionally for the hurt caused and the 
impairment of the complainant’s dignity. 
The respondents undertook to pay damages 
to an organisation dedicated to combating 
prejudice and discrimination against lesbian, 
gay, bisexual, transgender and intersex com-
munities, as nominated by the complainant. 
The parties also agreed that the complain-
ant would withdraw the criminal charges 
laid against the respondents. This settlement 
agreement heightened the visibility of the 
equality courts in South African society in 
the early days of their operation. One success 
story, however, was not enough to ensure a 
continued flow of complaints to this court 
and the contribution of the court has been 
limited.

2.4 Durban

The number of complaints relating to rac-
ism made to the Durban equality court from 
2003 to 2007 afforded that court the oppor-
tunity to engage with the Equality Act more 
extensively. A total of 125 complaints were 
made, the majority of which related to the 

use of racist language (86 complaints), with 
16 complaints involving racist action and 23 
involving elements of both.  

The Durban equality court, in contrast to 
the other courts considered, was willing to 
consider complaints that arose in the work 
context. The jurisdictional uncertainty 
that led to the restrictive interpretation by 
the presiding officers of the other equality 
courts was never seen as problematic by the 
Durban equality court and it dealt with the 
complaints irrespective of whether the rela-
tionship between the complainant and the 
respondent was one of employment or regu-
lated by a short-term service contract. The 
work context proved to be a fertile ground 
for complaints, with 47 arising from that 
context. Troubled relations between neigh-
bours, or landlord and tenant, accounted for 
45 complaints made to the Durban equality 
court.  

The complaints involving actions motivated 
by racism made to the Durban equality court 
related mostly to landlord and tenant rela-
tions. Comparatively few matters concerning 
complaints of racist actions were resolved 
through either settlement or the delivery of 
judgment.85 A number of these complaints 
were withdrawn and two matters were re-
ferred elsewhere. 

The matters in which the court engaged 
with the Equality Act furthered the objects 
of the Equality Act appropriately. The set-
tlement agreement that was concluded 
between the complainant and respondent 
in BE Gerber v Dunmarsh Investment and 
another86 illustrates the importance and 
impact of the Equality Act. In terms of the 
agreement, which was made an order of 
court, the respondent acknowledged that 
the refusal to let a flat to the complainant 
because her husband was Indian was “un-
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constitutional and therefore unlawful”. The 
lease agreement signed by the parties prior 
to occupation stipulated that “the LESSEE 
acknowledges that he knows and under-
stands that the premises can be let for oc-
cupation by member of the WHITE GROUP 
only and he hereby declares that he is a 
member of that GROUP in terms of ACT NO. 
36 OF 1966, as amended”. The respondents 
apologised unconditionally for their con-
duct and undertook to pay an amount of 
R10,000 (US$1,471) to the complainant as 
compensation. The settlement agreement 
between the parties further stipulated that 
the offending clause was unenforceable and 
to be deemed deleted from all existing lease 
agreements. It was furthermore agreed that 
a public notice to this effect had to be dis-
played “prominently” on the building prem-
ises. This complaint to the equality court 
not only resulted in the vindication of the 
equality right of the complainant, but also 
had a wider impact in the particular com-
munity through the deemed deletion of the 
offensive clause and the public notice.
 
Typically, complaints regarding racist lan-
guage involved the use of racial epithets such 
as “kaffir” or “coolie”. These complaints often 
arose in the workplace or as a result of in-
teractions between neighbours or landlord 
and tenant. The derogatory racial terms stem 
from the apartheid past in which the inher-
ent dignity of black South Africans was not 
recognised,87 and during which power rela-
tions were overtly skewed favouring whites 
as “bosses”. Other more common complaints 
were that the respondent had called the 
complainant “a monkey” or “baboon” or 
some other animal.88 It has been accepted by 
South African courts other than the equality 
courts, that the use of the racial slur “kaffir” 
causes injury to the dignity of a person and 
that it constitutes hate speech.89 The same 
also rings true in the broad definition of hate 

speech contained in the Equality Act. The 
Durban equality court has had no hesitation 
in finding that the use of racial epithets con-
stitutes hate speech. In relation to the use of 
the terms “monkey” and “baboon”, the court 
considered the innuendo accompanying the 
use of these terms and found these to con-
stitute racial slurs, amounting to hate speech 
on the definition in the Equality Act.90

For the most part, the Durban equality court 
dealt efficiently and effectively with the nu-
merous complaints of hate speech that it re-
ceived. Several of these complaints resulted 
in settlement agreements and judgments 
in which the inherent equal dignity of the 
complainants was vindicated. For example, 
six respondents agreed to apologise uncon-
ditionally to the complainant for the use of 
racist language after being notified of the 
complaint or after attending the directions 
hearing.91 In some cases the settlement 
agreement also included the payment of a 
small amount in damages to the complain-
ant. In a further 11 matters, the Durban 
equality court granted judgment in favour 
of the complainants and ordered the re-
spondents to apologise unconditionally for 
hate speech.92 It is noteworthy that the un-
conditional apologies ordered in these mat-
ters were only coupled with small awards 
of damages in two instances.93 The impair-
ment of dignity caused by hate speech was 
thus not primarily addressed by means of 
monetary awards of damages, but rather 
by an acknowledgement on the part of the 
respondent of the impact of his or her hate 
speech on the dignity of the complainant, 
coupled with a sincere apology for this im-
pairment. This remedy has the potential to 
restore the relationship between the par-
ties, and may have an even wider impact on 
the complainants’ interactions with other 
people, thus furthering the transformative 
ideals of the Equality Act.
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However, divergent interpretations by differ-
ent presiding officers of the Durban equality 
court regarding the burden of proof applica-
ble in relation to complaints of hate speech 
proved to be problematic. It will be recalled 
that in relation to complaints of unfair dis-
crimination, a full burden of proof shifts to 
the respondent once the complainant makes 
out a prima facie case of discrimination. This 
means that a respondent may discharge the 
burden by proving, on a balance of prob-
abilities, that the discrimination did not take 
place, that it was not on one of the prohibited 
grounds (both listed and analogous) or that 
the discrimination was not unfair. Where the 
presiding officers interpreted the burden of 
proof to shift to the respondent in relation to 
complaints of hate speech, the respondent 
could only discharge the burden by proving 
that the words were not uttered, since un-
fairness does not come into play in relation 
to complaints of hate speech. This incorrect 
interpretation was followed by some presid-
ing officers and not by others, resulting in 
different standards being applied.

A variety of factors impact on the ability of 
a court to deliver justice. A crude unfair de-
nial of benefits or opportunities, the unfair 
imposition of burdens based on a prohibited 
ground or hate speech, can be addressed 
effectively through adjudication, but the in-
dignities of inequality are sometimes subtle 
and they operate in ways that defy legal re-
dress. In fact, in some instances, litigation 
may even intensify the inequality between 
the parties. In concluding this overview of 
the work of the equality courts, it is apt to 
consider a judgment of the Durban equal-
ity court which illustrates the multi-faceted 
nature of inequality and the limits of litiga-
tion in addressing inequality in all its guises. 
The complaint in the matter of N Mqadi v S 
Lakhi94 was that the respondent, the head of 
the Independent Complaints Directorate in 

Durban, told the complainant off, and used 
racial overtones in doing so, when he en-
quired about the progress made in relation 
to an earlier complaint lodged with the Di-
rectorate. The respondent denied the alle-
gations made by the complainant. The judg-
ment highlighted the “inequality of arms” 
between the legally represented respondent 
and the unrepresented complainant and how 
that impacted on the outcome of the matter. 
The lack of legal representation on the part 
of the complainant resulted in his case being 
presented in “narrative form”, while that of 
the respondent was presented in a “legalis-
tic” fashion. The presiding officer acknowl-
edged the different approaches and their 
origins and found the “legalistic” approach to 
be more convincing. The complaint was thus 
dismissed. This matter draws attention to 
the limits of litigation in addressing issues of 
inequality. The speedy, affordable and infor-
mal process that the Equality Act envisions 
was overshadowed by a formal presentation 
of the respondent’s denial of the incident, 
thus highlighting further inequality between 
the parties. Also, the indignity of the inequal-
ity that was complained of was, according to 
the complainant, caused by the attitude of 
the respondent. The subtleties of racism or 
of other forms of intolerance cannot neces-
sarily be addressed effectively through litiga-
tion. 

3. Conclusion 

The Equality Act was promulgated to ad-
dress the systemic inequalities and unfair 
discrimination present in South African soci-
ety and its institutions as these threaten “the 
aspirations of our constitutional democracy”. 
These aspirations relate to “human dignity, 
equality, freedom, and social justice in a unit-
ed, non-racial and non-sexist society where 
all may flourish”.95 The Equality Act com-
plements the Constitution and its vision of 
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change in an egalitarian direction. By provid-
ing for causes of action based on the different 
kinds of violation of the equality right, and by 
providing remedies for these infringements, 
the Equality Act “validate[s] injuries and in 
some cases [may] deter or redress them”.96  

The survey of racism complaints made to the 
equality courts for the districts of Pretoria, 
Johannesburg, Cape Town and Durban il-
lustrates how, and in which contexts, people 
think it worthwhile to bring complaints of 
racism to the equality courts. Racist language 
in the workplace and in interactions between 
neighbours affects people’s daily lives. In or-
der to contribute meaningfully to change 
through the elimination of such affronts to 
equal dignity, the provisions of the Equality 
Act in relation to jurisdiction of the equality 
court and labour law fora, and the burden of 

proof in relation to hate speech complaints, 
must be clarified.  

Relatively few complaints have been made 
to the equality courts since their inception. 
The reasons for the paucity are not clear. 
One could speculate that the existence of the 
courts has not been thoroughly publicised, 
or that complainants realise and accept the 
limits of litigation in addressing inequality 
in its different forms. The small number of 
complaints limits the opportunities of these 
courts to establish themselves as meaningful 
catalysts of social change.

Despite the challenges and the limitations of 
litigation on the equality right, the equality 
courts have contributed in a small but sig-
nificant way to the affirmation of people’s 
inherent equal dignity.
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