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1. Introduction

Many states have indicated an interest in 
non-custodial alternatives to immigration 
detention.2 “Alternatives to immigration de-
tention” (or A2Ds) is the generic term for 
“any legislation, policy or practice that allows 
for asylum-seekers, refugees and migrants 
to reside in the community with freedom of 
movement while their migration status is be-
ing resolved or while awaiting deportation or 
removal from the country”.3 The label is not 
a legal one, but rather refers to the range of 
measures employed by states that fall short 
of full deprivation of liberty or confinement 
in a closed space, although some still involve 
some form of restriction on movement, such 
as reporting requirements or designated 
residence. The ultimate alternative to deten-
tion is no detention at all, or release without 
conditions. 

Notwithstanding the interest in and success 
of many alternative programmes, the rate at 
which asylum-seekers and immigrants are 
being detained is increasing in many coun-
tries. The Parliamentary Assembly of the 
Council of Europe recently noted that mem-
ber states had “significantly expanded their 
use of detention as a response to the arrival 
of asylum seekers and irregular migrants”.4 
Incarceration rates of migrants in the USA 
have also increased exponentially over the 
last decade: the average daily population in 
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detention in 1997 was 9,011, yet by 2007, it 
was 30,295.5 Growing xenophobia and rac-
ism in many parts of the world have led to 
a surge in intolerance, violence, hate crimes 
and related tensions against refugees and 
other non-nationals.6 Fuelled by populist 
politics, these trends are also the context in 
which hardening policies in the area of de-
tention take place and also in which such pol-
icies are justified, regardless of the evidence. 
Pragmatically, however, there is no empirical 
evidence that the prospect of being detained 
deters irregular migration, or discourages 
persons from seeking asylum.7 In fact, as the 
detention of migrants and asylum-seekers 
has increased in many countries, the num-
ber of individuals seeking to enter such ter-
ritories has also risen, or has remained con-
stant.8 Globally, irregular migration has been 
increasing regardless of governmental poli-
cies on detention.9 

Except in specific individual cases, detention 
is generally an extremely blunt instrument of 
government policy-making on immigration. 
This may be explained by the complexity of 
choices and the mixed motivations of many 
migrants, which likely have little to do with 
the final destination country’s migration 
policies.10 Statistics call into question any 
deterrence effect of detention. Regardless of 
any such effect, detention policies aimed at 
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deterrence are generally unlawful under in-
ternational human rights law as they are not 
based on an individual assessment as to the 
necessity to detain.11 

Apart from noting the current political cli-
mate in some parts of the world in which asy-
lum is being sought, not least an atmosphere 
of increasing hostility towards foreigners, 
the many political reasons why detention is 
an increasing phenomenon is not examined 
in this article in detail. However, the article 
does outline briefly the non-discrimination 
framework in which the right to liberty is 
situated and which is, in many contexts, the 
backdrop for increasingly harsh detention as 
well as asylum regimes. This article will ex-
amine the actual evidence that suggests that 
many alternatives to migration management. 
“Workability” for the purposes of this article 
is largely taken to mean cooperation of ben-
eficiaries with the programmes in question. 
There is considerable evidence that shows, 
for example, that less than 10% of asylum ap-
plicants, as well as persons awaiting depor-
tation,12 disappear when they are released 
to proper supervision and facilities. In other 
words, 90% or more of such persons comply 
with all legal requirements relating to their 
conditions of release. In addition, alternative 
options present significant cost savings to 
governments,13 whereas some governments 
have paid out millions of dollars in compen-
sation or face unpredictable compensation 
bills for their unlawful detention policies.14 
Counter-intuitively, alternative programmes 
that offer advice on the full spectrum of pos-
sible legal avenues to remain also enjoy high-
er voluntary return rates than those that do 
not. 

The material presented in this article is 
drawn from empirical research conducted 
into a number of alternative to detention 

programmes between May and September 
2010 in five countries, namely Australia, 
Belgium, Canada, Hong Kong, and Scotland. 
Field visits were made to each of the loca-
tions, and with the exception of Scotland, the 
author witnessed the schemes on site. Inter-
views were conducted with governments, 
non-governmental organisations (NGOs) 
and lawyers in each of the locations.15 This 
article looks at three types of alternatives: 
government-funded community-based su-
pervision models (Australia and Hong Kong) 
in section 3; government-run return models 
(Belgium and Scotland) in section 4; and a 
hybrid model of government-funded bail 
with community supervision (Canada) in 
section 5. The material presented contra-
dicts many of the general assumptions made 
by governments about migrant behaviour 
and the related arguments about the need 
for detention. In particular, it concludes that 
treating persons with dignity and humanity 
throughout the asylum and returns process-
es, and setting out clear guidelines on rights 
and responsibilities, can lead to improved 
compliance rates and cooperation, lower 
costs, better and more effective asylum sys-
tems and, at times, higher voluntary return 
rates. Not only is there a legal case that gov-
ernments need to consider less intrusive 
measures other than detention to respect 
the right to liberty and the prohibition on ar-
bitrary detention under international law on 
a non-discriminatory basis,16 but there are 
also pragmatic reasons for doing so. This ar-
ticle is focused primarily on the latter. 

2.	 Non-discrimination and Detention

As a matter of international law, the right to 
liberty of person applies regardless of im-
migration status.17 Detention decisions are 
subject to guarantees against discrimina-
tion, including in the context of derogation in 
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situations of a threat to the national security 
of the country. Even in relation to the latter, 
states must be able to demonstrate that there 
was an objective and reasonable basis for 
distinguishing between nationals and non-
nationals. It has been held by the UK House 
of Lords, for example, that the application 
of forms of indefinite detention to “foreign” 
terror suspects and not to nationals was not 
only discriminatory, but the discrimination 
in question contributed to the characterisa-
tion of the detention as disproportionate.18 
Similarly, non-nationals cannot be deprived 
of their rights to challenge their detention 
before civil courts, irrespective of the legisla-
tion purporting to deny them this right and/
or their location outside the physical terri-
tory of the state.19 The Inter-American Court 
of Human Rights has also confirmed that 
even in times of emergency, the rule against 
non-discrimination applies in the context of 
habeas corpus guarantees.20

The United Nations Human Rights Commit-
tee has stated that the “general rule of [inter-
national human rights law] is that each one 
of the rights (…) must be guaranteed with-
out discrimination between aliens and citi-
zens”,21 and it also confirms that such rights 
“apply to everyone, irrespective of reciproc-
ity, and irrespective of his or her nationality 
or statelessness”.22 

The freedom of movement provisions con-
tained in the 1951 Convention relating to the 
Status of Refugees (1951 Convention) must 
also be applied in a non-discriminatory man-
ner.23 Detention policies may be discrimina-
tory in purpose or effect.

States that impose detention on persons of 
a “particular nationality” may also be liable 
to charges of racial discrimination, includ-
ing under the International Convention on 

the Elimination of All Forms of Racial Dis-
crimination 1965 (ICERD).24 Discrimination 
under the ICERD includes direct as well as 
indirect discrimination.25 If a particular 
measure applies disproportionately to a 
particular ethnic, racial or religious group, 
for example, without a reasonable and ob-
jective justification, the measure would be 
discriminatory under the ICERD.26 Where 
the effects are discriminatory, the question 
of intent is no longer relevant to interna-
tional law on discrimination.27 Questions 
could also be raised around the legality of 
detention for the purposes of “fast-track 
procedures” used to determine the cases of 
individuals from so-called “safe countries of 
origin”, as these accelerated procedures ap-
ply to persons from particular countries or 
regions and thus may discriminate against 
particular nationalities. At a minimum, an 
individual has the right to challenge his 
or her detention on such grounds; and the 
state must show that there was an objective 
and reasonable basis for distinguishing be-
tween nationals and non-nationals in this 
regard.28 The Committee on the Elimination 
of Racial Discrimination has called in par-
ticular for states to respect the security of 
non-citizens, in particular in the context of 
arbitrary detention, and to ensure that con-
ditions in centres for refugees and asylum-
seekers meet international standards.29 

A decision to detain “actuated by bad faith 
or an improper purpose” may also render 
the detention arbitrary.30 Discrimination 
against a particular group, for example, 
would be an improper purpose. Using de-
tention to deter irregular migration in gen-
eral may amount to an improper purpose, 
as it is not tailored to an individual case. It 
may also amount to collective punishment.31 
Furthermore, being stateless cannot be a 
bar to release, and using the lack of any na-
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tionality as an automatic ground for deten-
tion would run afoul of non-discrimination 
principles.32

3.	Australia and Hong Kong: Government-
funded Community-based Supervision

3.1 Impetus to Act and Legal Frameworks

Both Australia and Hong Kong operate com-
munity release schemes, with varying restric-
tions that can be imposed on release – such as 
reporting requirements, payment of a bond, 
or designated residence – but ultimately in-
dividuals and their families are released into 
the community. Hong Kong was forced to re-
lease many immigration detainees owing to 
successful litigation that showed that it did 
not have an adequate detention policy, in par-
ticular because it failed to provide guidance 
to decision-makers and immigration officials 
on how to assess whether someone should 
be subject to detention. Several cases found a 
violation of Article 5 of the Hong Kong Bill of 
Rights, which mandates legal certainty and 
accessibility in connection with detention. A 
violation of both these legal principles was 
found because there was no policy statement 
setting out how the power of detention was 
to be exercised.33 Despite the Hong Kong gov-
ernment subsequently adopting policy docu-
ments as directed by the courts, a later case 
found that these were also inadequate.34 

It is the author’s view that its current policy 
is also challengeable,35 albeit an improve-
ment on previous versions. The Hong Kong 
government has produced a list of factors to 
consider in decisions to detain or release an 
individual. As it contains 15 reasons “for de-
tention” and only six “against detention”, it 
could be argued that the policy amounts to 
a presumption in favour of detention, which 
would be unlawful, and is not a balancing 
test at all.36 Under this new policy, however, 

the majority of asylum-seekers and torture 
claimants have been and are released from 
detention; and while there is no set maxi-
mum limit in detention, the average length 
appears to be around 14 days.37 

The Australian government did not have the 
same legal impetus to act as did the govern-
ment of Hong Kong. Despite a number of in-
ternational decisions castigating Australia’s 
detention policy,38 Australia’s High Court 
decision in Al-Kateb v Godwin found that 
the government’s policy of mandatory and 
non-reviewable detention was not uncon-
stitutional.39 Nonetheless, in the mid-2000s, 
there was growing disapproval among the 
Australian public and among some govern-
ment backbenchers that persons were being 
held in long-term and indefinite detention, 
including those wishing to return to their 
countries of origin (such as Al-Kateb) but 
who could not do so for reasons beyond their 
control or influence. Under the Australian 
immigration system, detention of an unlaw-
ful non-citizen is mandatory until the person 
obtains a visa (this could be refugee status or 
a bridging visa, for example) or is removed.40 
There is thus no consideration of the neces-
sity of detention, or any other factors, in in-
dividual cases. Under this system, the only 
possibility of release from immigration de-
tention is to provide a lawful status. This is 
achieved through a substantive visa (such as 
refugee status) or through a discretionary 
“bridging” visa.41 A “bridging” visa is a tem-
porary visa granted at the discretion of the 
competent Minister to persons who are in 
the process of applying for a substantive visa 
or making arrangements to leave Australia. 
The Department of Immigration and Citizen-
ship (DIAC) website adds that the visa can be 
granted “at other times when the ‘non-citi-
zen’ does not have a visa (for example, when 
seeking judicial review) and it is not neces-
sary for the person to be kept in immigration 
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detention.”42 The visa is granted for a specific 
period of time, or until a specified event oc-
curs.43 While on the bridging visa, the person 
is entitled to live in the community. 

Bridging visas might be considered equiva-
lent to “bail” in other jurisdictions – as vari-
ous conditions on release may be attached.44 
However, unlike bail, there is no independ-
ent administrative or judicial process or au-
tomatic right to apply; rather it is entirely 
an exercise of executive discretion. It is also 
distinct from normal bail in so far as the visa 
provides a “lawful status”, albeit temporary; 
in many other countries, persons who are 
granted bail may still be considered unlaw-
fully in the territory under domestic legal 
provisions.45 The discretionary nature of 
these visas is one of the weakest elements of 
the Australian system, and in other jurisdic-
tions, it would be unlikely to survive human 
rights scrutiny. Another human rights con-
cern with bridging visas is that they are an 
uncertain legal status, which can be revoked 
at any time by the competent Minister – and 
they can become a prolonged temporary le-
gal status. The average length of time on a 
bridging visa between July and December 
2008 was 79 days prior to departure from 
Australia. However, approximately 40% had 
been on the visa for more than two years and 
around 20% had been in Australia for more 
than five years at the relevant date.46 As yet, 
there are no complementary forms of protec-
tion available in Australia, although there is a 
draft bill under consideration.47

At any one time, there are an estimated 
56,000 persons on bridging visas,48 the ma-
jority of whom are persons who had en-
tered Australia lawfully on a tourist, student, 
temporary visitor or other visa and who 
initiated an immigration case while on that 
visa.49 That is, the main beneficiaries of this 
visa (and associated alternative to detention 

programmes) are persons who were already 
living in the community and who have “over-
stayed” or otherwise breached a condition of 
their visa. Bridging visas may also be granted 
to persons in immigration detention, allow-
ing them release into the community. The 
latter have typically been granted only to 
persons who cannot be removed from Aus-
tralia and not to the wider group of detained 
asylum-seekers. 

The Australian system is structured in such 
a way that it creates a two-tier system of 
treatment. Those who enter Australia law-
fully but who later overstay their visa and 
subsequently submit an immigration case 
are generally not detained, whereas persons 
attempting to enter Australia in an unauthor-
ised manner (i.e. irregular boat and air arriv-
als) are routinely detained. It is arguable that 
this system of mandatory detention of asy-
lum-seekers arriving in Australia in an un-
authorised manner could constitute indirect 
discrimination, as the unauthorised entrants 
originate predominantly from a particular 
region.50 As at May 2011, 6,730 persons were 
being held in immigration detention centres, 
the large majority of whom are irregular 
maritime or air arrivals (97%).51

In Hong Kong, in comparison, no legal status 
is provided to persons released from immi-
gration detention. Persons remain “pending 
deportation”. Like Australia, Hong Kong also 
operates a two-tiered system, but its system 
is not based on mode of arrival. Rather, as a 
non-signatory to the 1951 Convention and 
1967 Protocol, Hong Kong has two parallel 
protection processes. Persons can apply for 
asylum directly to UNHCR, and/or they can 
apply to the government not to be returned 
owing to a fear of torture. Hong Kong is a 
party to the UN Convention against Torture 
and is thus responsible for processing the 
latter claims.52 It is still uncertain what legal 
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status persons obtain after it is found that 
they cannot be returned on torture grounds. 
At the time of writing, only one torture case 
had been decided.53 

One of the issues in Hong Kong has been the 
slow processing of torture claims. In fact, at 
the time of writing, there were 6,600 pend-
ing cases with an estimate of an additional 
120 new cases every month in 2010 (this has 
been reduced from around 300 per month 
in 2009).54 The government has recently es-
tablished what it calls “enhanced adminis-
trative screening”, in which it now operates 
a “duty lawyer” service, provides legal aid 
to those without means, and has imposed 
some procedural regulations.55 Despite this, 
it is speculated that even with 300 duty law-
yers, it will take between eight to ten years 
to clear the backlog. The duration of asylum 
procedures is also lengthy, with the average 
processing time ranging from eight to twelve 
months,56 while unaccompanied minors may 
wait five to six months for a decision.57 The 
question of whether Hong Kong has respon-
sibility over asylum-seekers by virtue of 
the customary international law principle 
of non-refoulement is currently before the 
courts.58 No rights to work are granted.

3.2 Operational Context 

Both the Australian and Hong Kong alterna-
tive to detention schemes introduce a “case 
management model” in which individuals 
are given immigration and other advice or di-
rected to various services, and social security 
or other subsistence is provided by commu-
nity-based organisations or NGOs directly 
funded by the government. In Hong Kong, 
the project is run through the International 
Social Service (ISS); in Australia, through 
the Australian Red Cross (ARC). Under both 
schemes, persons are housed in the commu-
nity – using the private sector – rather than 

being housed in government reception cen-
tres. There are some distinctions. The Aus-
tralian programme is focused on vulnerabil-
ity, whereas the Hong Kong project applies 
across the board. 

The Australian “Asylum Seeker Assistance 
Scheme” (ASAP) is targeted at a specific group 
of “vulnerable” persons applying for refugee 
status in Australia. The scheme provides a 
living allowance, basic health care, pharma-
ceutical subsidies, and torture and trauma 
counselling. It is not as comprehensive as 
the hybrid government-NGO run Community 
Assistance Support Programme (CASP) (dis-
cussed briefly next), and it is means-tested. 
Ineligible applicants include those who are 
not in financial hardship and who are enti-
tled to other government support or in a re-
lationship with a permanent resident (either 
spouse, de facto or sponsored fiancé) or who 
have been waiting for less than six months 
for a primary decision. In other words, this 
scheme only starts after a six-month delay 
in an initial asylum determination. There 
are some exemptions to these criteria, such 
as unaccompanied minors, elderly persons, 
families with children under 18 years, or per-
sons unable to work owing to disability, ill-
ness or the effects of torture and/or trauma.59 
In fact, 95% of the programme’s beneficiaries 
have been waiting less than six months for a 
decision, but are eligible by virtue of the ex-
emptions.60 The support ceases upon grant of 
refugee status, or after 28 days of notification 
of refusal of status.61 Extensions are available 
for those appealing to the Refugee Review 
Tribunal, but the support ceases after a deci-
sion of that body; and no extensions are avail-
able to those seeking judicial review of their 
decision, or the favourable exercise of min-
isterial discretion. It is at these latter stages 
that charities and other NGOs have stepped 
in to fill the gaps in support and to protect 
against destitution.62 
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Referrals to the programme are made by the 
DIAC, from other organisations, or self-refer-
rals (every asylum-seeker is informed of the 
programme by letter).63 In the financial year 
of 2009-2010, there were 1,797 new cases 
entering the programme, and another 1,464 
cases that closed during the same period.64 

In comparison to Australia, both asylum and 
torture claimants in Hong Kong are provided 
with a “recognizance” document, which may 
be subject to a number of conditions, such as 
reporting to the nearest immigration office or 
payment of a bond. The “recognizance” doc-
ument is issued only for six to eight weeks, 
on a renewable basis, so there is a need to 
report regularly to obtain an extension. Al-
though the Hong Kong government disputes 
its responsibility over asylum-seekers, they 
are absorbed within the ISS project. These 
services include assistance with finding ac-
commodation, the distribution of food and 
other material goods, transport costs, and 
counselling. The assistance is “in-kind” and 
no money is passed over except reimburse-
ment for travel expenses. The ISS supports 
around 5,500 clients, and this is arguably the 
most expansive A2D programme worldwide. 
The ISS is an extremely well-organised NGO, 
with staff specialised in the various aspects 
of the case files. The ISS, for example: (i) runs 
an accommodation and a food department; 
(ii) conducts home visits and spot checks; 
and, through individual case managers, as-
sesses and determines the needs of each 
individual. The ISS aims to operate on the 
basis of one caseworker to every 135 clients 
(it has a total of 38 caseworkers). At present 
however the rate is one caseworker to 200 
clients.65 The ISS operates out of three differ-
ent offices (two in Kowloon and one in the 
New Territories). Like some of the other case 
management models studied (see Toronto 
Bail Program below), a contract is signed be-
tween ISS and the individual on their rights 

and responsibilities, and the contract is re-
newed every month. Failure to appear for 
two food collections will result in the agree-
ment being terminated. Should persons 
fail to appear, there is no formal reporting 
between ISS and the government, although 
monthly statistics would reveal that food or 
other collection is down. 

In both countries, absconding rates were 
said to be negligible (see Table 1). Both im-
plementing organisations indicated that 
persons have to keep appearing in order to 
receive their weekly allowances or food and 
non-food items, and without the right to 
work, this is incentive enough. The costs are 
also far lower than incarceration costs (see 
Table 2). 

3.3 Australia’s Hybrid Government-NGO 
Alternative

In addition to the specific asylum-seeker 
programme outlined above, Australia also 
has a hybrid government-NGO alternative for 
the broader group of migrants. Sharing the 
“vulnerability” basis of the ASAP, the CASP 
(formerly Community Care Pilot or CCP) was 
set up in 2005 to provide health and wel-
fare support and assistance to persons with 
particular needs or complex cases.66 Non-
vulnerable asylum-seekers benefit from the 
Community Status Resolution Service, which 
is also a case management service but with-
out the additional welfare component. The 
rationale behind the CCP pilot was that if 
you treat persons fairly, they are more likely 
to engage with the immigration process and 
the resolution of their cases will be more ef-
ficient.67 There are four “guiding principles” 
to the various programmes running in Aus-
tralia: (i) fair and reasonable dealings with 
clients; (ii) duty of care to individuals; (iii) 
informed departmental and client decisions; 
and (iv) timely immigration outcomes.68 The 
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emphasis of the CASP is on “case manage-
ment”. In this programme, this means the as-
signment of a DIAC “case manager” for each 
individual case who is responsible for the 
person’s file, including advice and prepara-
tion for all possible immigration outcomes as 
well as welfare issues.69 This might include 
referral to one of the other three actors in the 
programme, namely: (i) the ARC, which has 
delegated responsibility for health and wel-
fare; (ii) a legal provider where eligible; and/
or (iii) the International Organization for 
Migration (IOM) for counselling on assisted 
voluntary return (AVR).  

Participation in the programme is based on 
eligibility criteria centred around “vulner-
ability”.70 Non-vulnerable persons are eligi-
ble instead for the CASP and the Community 
Status Resolution Service, which essentially 
provides the case management component 
without the welfare support.71 The pro-
gramme also applies to recognised refugees 
meeting the criteria to be released from 
immigration detention, as a form of tran-
sition support to aid their integration into 
the community.72 Importantly, the ARC and 
other actors do not have a role in approv-
ing or rejecting cases. The ARC stated that 
it does report on persons who consistently 
fail to appear, but it does not “chase them” 
(that is considered the role for the govern-
ment enforcement agency).73 The pilot op-
erated in Victoria, New South Wales and 
Queensland,74 and has now been accepted 
as a programme. 

Participation in the programme is “volun-
tary”.75 The programme consists of an as-
sessment of the individual’s needs and cir-
cumstances, and a tailored level of support, 
which might include any or all of the fol-
lowing: (i) help with basic living expenses 
and finding suitable accommodation; (ii) 
essential healthcare and medical expenses; 

(iii) counselling; and (iv) other assistance to 
meet basic health and welfare needs.76

Between May 2006 and 30 June 2008, the 
pilot assisted 746 persons in various ways. 
The most common nationalities in the pilot 
were Chinese, Sri Lankan, Fijian, Indonesian, 
Indian and Lebanese.77 Evidence suggests 
that many more persons are in need of this 
assistance than are currently eligible under 
the programme. In the financial year 2009-
2010, the programme dealt with 184 cases, 
of which 102 were closed during the same 
reporting period. Of the closed cases, 38% 
were granted visas, 8% departed voluntarily 
and one client was involuntarily removed.78 

The CASP yielded a 94% compliance rate 
over a three-year period.79 For all those 
on “bridging visas” of any kind, including 
those not being directly assisted by any of 
these programmes, the compliance rate was 
“about 90 per cent” in 2009-2010.80 In addi-
tion, 67% of those found ineligible for a visa 
voluntarily departed Australia without re-
course to detention.81 

According to the International Detention 
Coalition (IDC), the two essential ingredi-
ents of the Australian “case management” 
programmes are early intervention and indi-
vidual assessment of needs.82 The Australian 
government has moved from a ‘“one-size-
fits-all” enforcement model to an “individual 
case and risk management model” and the 
success is obvious.83 The IDC describes the 
“case management model” as follows:

“Case management is a comprehen-
sive and coordinated service delivery ap-
proach widely used in the human services 
sector as a way of achieving continuity of 
care for clients with varied complex needs. It 
ensures that service provision is ‘client’ rath-
er than ‘organization’ driven and involves an 
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individualized, flexible and strengths-based 
model of care. Case managers are often so-
cial workers and welfare professionals, but 
are also people who are skilled and experi-
enced in the particular sector where the case 
management approach is being used.”84

It identifies three stages in this process: the 
initial needs assessment; the development 
of a plan to meet those needs; and continual 
monitoring and engagement.85 From the gov-
ernment’s perspective, case management is 
a means of managing migration within the 
community. It facilitates voluntary returns, 
while treating persons with dignity and a 
minimum level of assistance and support. 
The programme is based on early interven-
tion, and all possible outcomes are on the ta-
ble, not only return, which has been found to 
assist with voluntary return. This is not dis-
similar to the Belgium experience described 
below. Unfortunately, the Australian alterna-
tives have not been extended systematically 
to asylum-seekers who reach Australia by 
boat or plane without prior clearance, who 
continue to be mandatorily detained. “Com-
munity detention” is being investigated as 
a way to release children and families from 
detention centres. “Community detention” 
is for all intents and purposes an A2D in 
practice, even if in law those within the pro-
gramme remain under a detention order. It 
is similar in this way to the Belgium “return 
houses” as far as they operate in favour of 
asylum-seekers arriving at the border, which 
is described in the following section.  

4.	 Belgium and Scotland (Glasgow): Gov-
ernment-run Return Models

4.1 Impetus to Act and Legal Frameworks

Both the Belgian and Scottish/Glasgow mod-
els focus on returns, so in this way they are 
slightly differently oriented to the Austral-

ian and Hong Kong programmes, which may 
include potential returnees but are respec-
tively focused on a range of over-stayers or 
mostly focused on asylum (or torture) ap-
plicants. The other main distinction from 
Australia and Hong Kong is that the Belgium 
and Scottish/Glasgow pilots are run directly 
by the government, with individuals being 
channelled into normal, albeit enhanced, 
government services. 

While the majority of asylum applicants 
are not detained in the UK, many are de-
tained during the initial stages for identity 
or security checks,86 or during accelerated 
procedures. Until mid-2010, there were an 
estimated 2,000 children in detention for 
immigration purposes each year.87 Most chil-
dren have now been released from detention 
under the Coalition Government’s pledge to 
end the detention of children.88 Detention 
has also formed a regular part of return op-
erations in the UK89 although a recent study 
indicates that the majority of long-term de-
tained immigrants are not deported, thus 
raising questions of indefinite and therefore 
arbitrary detention.90 According to the UK 
Border Agency’s (UKBA) Operational En-
forcement Manual (OEM), there are three “al-
ternatives to detention” in the UK: (i) tempo-
rary admission; (ii) release on restrictions; or 
(iii) bail. The distinction between these three 
options is that temporary admission and re-
lease on restrictions may be ordered prior to 
any detention being imposed, whereas bail is 
granted only after one has already been de-
tained.91 The latter is not well utilised. These 
are not discussed in this article. The OEM 
specifies that A2Ds should be used wher-
ever possible so that detention is used only 
as a measure of last resort and, further, that 
there should be a presumption in favour of 
temporary release.92 Despite this guidance to 
the UKBA, the UN Human Rights Committee 
has observed that, in practice, A2Ds are ap-
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plied only when detention space is unavaila-
ble, and that detention is frequently used for 
mere administrative convenience.93 Moreo-
ver, there is no statutory limit on periods in 
detention in the UK, leading to regular and 
costly judicial review of detention. 

There have also been a number of projects 
piloted in the UK, of which the Glasgow “fam-
ily return project” is but one example.94 The 
Glasgow project was introduced in June 2009 
as an alternative to detention aimed at en-
couraging refused asylum-seekers to return 
voluntarily to their countries of origin by 
providing “intensive family support focused 
on helping families make sense of their stay 
in Scotland, confronting issues delaying a re-
turn and building up skills and preparedness 
for a voluntary return”.95 The project is for 
families only and makes provision for four to 
five families to be accommodated at any one 
time in self-contained, open flats. The pro-
ject notes that many more families are eligi-
ble than can be accommodated within it. The 
central feature of the pilot was described as 
“intervention”.96

 
The legal framework in Belgium provides 
that foreign nationals may be detained when 
they are either refused entry or when they 
request asylum at the border.97 Also subject 
to detention are foreign nationals who: (i) 
are staying in the country irregularly; (ii) 
pose a threat to public order and security; 
(iii) present false information regarding their 
situation to the authorities; (iv) have asylum 
claims being processed; or (v) who are await-
ing the fulfilment of a removal order and are 
considered likely to impede the fulfilment of 
that order.98 Asylum-seekers are, in principle, 
housed in non-secure reception centres or 
provided with private accommodation. How-
ever, asylum-seekers intercepted at Brussels 
airport, who are not considered to have for-
mally entered Belgian territory, are system-

atically detained in “Transit Centre 127” un-
til their claims have been processed.99 Faced 
with a number of adverse European Court of 
Human Rights judgments,100 especially in re-
lation to its detention of children, the Belgian 
government sought to introduce an alterna-
tive to detention programme for families. 
The programme initially focused on families 
in the returns phase, but more recently, it has 
been expanded to include Dublin transfers 
and families at the border. There remains no 
legal interdiction on detention, but rather 
the decision rests in the realm of policy. This 
has been criticised by activists as being sub-
ject to political will. 

4.2 Operational Context

In both Belgium and Glasgow projects, the 
programmes are oriented around the idea 
that in order to facilitate return you need 
to move persons from their existing ac-
commodation to act as a “break” with real-
ity so they can prepare for their return. As 
described by a Belgian caseworker, “they 
know we are serious about their remov-
al”.101 The Glasgow pilot did not bear this 
out. One of the problems identified that po-
tentially undermines the “break with real-
ity” concept in the Glasgow pilot is that the 
general community knew the whereabouts 
of the return houses as they were located 
very close to the social services centre and 
to where families had previously resided. 
In addition, children remained in the same 
schools - and so the “break” with the com-
munity did not operate as intended. In its 
first year in operation, not a single family 
voluntarily returned and the pilot has since 
been closed. Social workers suggest that the 
lack of cooperation in returns can be attrib-
uted to the fact that persons feel that they 
have not been fairly treated in the asylum 
procedure in the first place, and so they are 
not ready to cooperate in their return. 
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Both pilots operate case management ar-
rangements: “coaching” in the Belgian con-
text; and “caseworkers” in the Glasgow pilot. 
These are government employees, recruited 
from social services in the case of Glasgow, 
and from both immigration and social ser-
vices in the case of Belgium. The main aim 
of such a separation is to maintain a distinc-
tion between the two entities in the eyes of 
the participants. Social workers in Glasgow, 
however, felt conflicted about being involved 
in the enforcement or reporting arm of im-
migration and believed this clashed with 
their “social work” principles. 

Freedom of movement is enjoyed in both 
locations. Families are free to come and go, 
although in Belgium the families are subject 
to rules of the houses. They sign a “contrat 
de confiance”, and they are supposed to ob-
serve a curfew between 10 p.m. and 8 a.m., 
although the apartments are not guarded 
and there are no morning checks. Both apart-
ments have very small capacity, with just six 
flats in one location and three houses in an-
other in Belgium. Belgium has plans for its 
expansion however. In Scotland, the pilot has 
one house with four apartments.

The Belgian model has a full case manage-
ment system. The “coaches” re-examine each 
family’s right to remain in Belgium. The focus 
was initially only on return, which made fam-
ilies feel as though they were not being lis-
tened to, and reportedly a higher rate of ab-
sconding occurred. Scotland retains the sin-
gular focus on returns, but so far in its one-
year period, not a single family has returned 
voluntarily. The average period of stay in 
the Belgian return houses is 21.4 days. This 
may increase as more asylum applicants at 
the border are moved to the return houses, 
although such persons have been processed 
more quickly than normal asylum applica-
tions. Families remain “in detention” as a 

legal status, but are free to come and go as 
they please. In comparison, families in Scot-
land spend up to three months in the houses, 
which arguably is too long to suggest any ur-
gency to the process.

Over an almost two-year period (from 1 Oc-
tober 2008 to 2 September 2010), 106 fami-
lies, with 189 minor children, have stayed in 
the Belgian family units. Of the 99 families 
over the same period who have departed 
the units, 46 families have returned to their 
countries of origin or been transferred to 
a third country (46%);102 19 families ab-
sconded (19%); 33 families were released 
into the community for various reasons 
(33%);103 and one child was released to an 
open centre for minors.104 The Glasgow pi-
lot has closed since this study was carried 
out. An independent report on the future of 
the family return project recommended its 
closure following the roll out of the UKBA’s 
new family returns process.105 The evalua-
tion made the following observations on the 
main barriers to return, which this research 
also bore out: 

▪	 the length of stay of the family in the UK – 
some had lived in the UK for many years;
▪	 stories from their home country support-
ing the view that return was not safe;
▪	 families being in a state of denial over 
their asylum decision;
▪	 families protecting their children from 
worrying about return (and associated lack 
of access to children); 
▪	 continual legal appeals and representa-
tions; and 
▪	 “word of mouth” giving encouragement 
not to leave, as there may be the opportunity 
of a change in the policy in the future, or of an-
other “legacy” decision (i.e. regularisation).106

The Glasgow pilot aimed to achieve the dual 
purposes of increasing rates of voluntary 
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returns while keeping families out of deten-
tion. It achieved the latter, but not the former. 

Both the Belgium and Glasgow projects raise 
questions about whether the “case manage-
ment” ethos could (and should) be applied 
early in the asylum process, rather than at 
the tail end of that process. Moreover, they 
also question whether guidance on legal stay 
and return could not have been carried out 
within the community or in their existing ac-
commodation – rather than moving families 
temporarily to a separate facility to facilitate 
their return. In the later stages of the Glas-
gow pilot, the UKBA began to operate an “out-
reach” service in existing accommodation, 
although rates of voluntary return hardly im-
proved – there were no departures, although 
there were some agreements to leave.107 It 
could be argued that, at least in the Glasgow 
pilot, moving families to different accommo-
dation in the same neighbourhood could be 
conceived as an abuse of power. Why not of-
fer a programme similar to Australia or Hong 
Kong, which allows most persons to remain 
in their existing accommodation while pro-
viding advice and services alongside?  

5. Canada’s Toronto Bail Program: Au-
tomatic Bail Hearings and Government-
funded Bail System

5.1 Legal Framework

In Canada, there is a right to automatic and 
periodic review of immigration detention 
under the Immigration and Refugee Protec-
tion Act (IRPA), which permits release with 
or without conditions.108 Canada operates a 
regular bail system, which is supplemented 
by a government-funded professional bail 
programme (the Toronto Bail Program or 
TBP). The TBP has been in operation since 
1996. Immigration detention – in either a 
correctional facility or an immigration hold-

ing centre – is permitted in Canada if “they 
[the individual] pose a danger to the public, if 
their identity is in question or if there is rea-
son to believe they will not appear for immi-
gration proceedings”.109 Immigration officials 
are required to review the reasons for deten-
tion and have the power to order release 
with or without conditions within the first 48 
hours. Automatic and periodic reviews of de-
tention also occur after 48 hours or without 
delay thereafter and then again after seven 
days, and then every 30 days.110 This is per-
haps the most compatible with human rights 
guarantees of any of the systems examined. 
For example, Australia does not permit bail, 
whereas the UK does not operate automatic 
bail although they did consider it at one time. 
Detention reviews are conducted by a mem-
ber of the Immigration Division of the Immi-
gration and Refugee Board (IRB).111 Judicial 
review is also available. The Canadian Bor-
der Services Agency (CBSA) represents the 
government in the detention reviews and ad-
missibility hearings, while the detainee has 
the right to legal counsel and legal aid, sub-
ject to a means and merits test. The aim of 
the system is to release persons from deten-
tion as soon as possible if there is no neces-
sity to detain them, and where other condi-
tions could satisfy the authorities to ensure 
appearance. In many ways, Canada operates 
a presumption against detention. 

The CBSA indicates that 90 to 95% of asy-
lum applicants are released into the commu-
nity.112 The 2002 Immigration and Refugee 
Protection Regulations stipulate explicitly 
that “alternatives to detention” must be ex-
plored. The Canadian Supreme Court has also 
held that the “availability, effectiveness and 
appropriateness of alternatives to detention 
must be considered”.113 The same regulations 
apply to asylum-seekers as well as those fac-
ing removal. Conditions of release may in-
clude depositing a sum of money (a usual 



The Equal Rights Review, Vol. Seven  (2011)

129

minimum amount is $2,000 CAD with regu-
lar amounts being $5,000 CAD) or signing an 
agreement guaranteeing a specified amount 
(a guarantee of compliance), together with 
or separately from other “performance” con-
ditions, such as reporting, registering one’s 
address, appearance at immigration proce-
dures, etc. A third party is able to post bail in 
these circumstances. 

5.2 Operational Context

The Canadian immigration bail system is 
supplemented by the TBP, which aims to 
eliminate the “financial discrimination” in-
herent in the immigration bail system,114 
which is particularly likely to disadvantage 
asylum-seekers or other migrants who have 
no or limited resources and/or community 
or family ties. It is described by its director 
as “professional bail” in contrast to the more 
ad hoc community models in which diaspora 
groups or community organisations post bail 
or offer their names as guarantors for partic-
ular individuals (discussed below). The TBP 
operates differently to normal bond/bail sys-
tems in so far as no money is paid over to the 
authorities to secure the release of any mi-
grants from detention under the programme, 
and no guarantee is signed.115 Instead, the 
TBP, under a separate agreement with the 
CBSA, acts as the bondsperson for particular 
individuals who could not otherwise be re-
leased (at least in theory). The TBP accepts 
both asylum applicants as well as persons 
pending deportation. The TBP conducts an 
intensive selection interview with the indi-
viduals concerned to assess their suitability 
for supervision. The cooperation agreement 
between TBP and the CBSA means that, un-
like normal bail proceedings, the CBSA relies 
on the judgment of the TBP in selecting its 
clients, and the system becomes streamlined 
as there is rarely an objection raised to their 
release of particular individuals by the gov-

ernment. The individual and/or family are 
then released to the “supervision” of TBP on 
particular conditions (described below). 

5.3 Compliance Rates

The TBP has achieved considerable success 
in terms of its compliance rates. In the finan-
cial year 2009-2010, of the 250 to 275 clients 
released to the TBP, only 3.65% absconded, 
which equals 12 “lost” clients. The so-called 
“lost client” ratio has even improved over 
recent years.116 There is minimal distinction 
between the “lost client” ratio of asylum ap-
plicants versus persons pending removal.117 
Many of these persons have been previously 
convicted of criminal offences, and hence 
would appear to be in the basket of hard cas-
es, yet it is still possible to achieve very high 
compliance rates. 

5.4 Essential Ingredients

According to the programme’s director, a 
number of fundamental ingredients are the 
basis for the success of the programme.118 
The first is the concept of “voluntary com-
pliance”, in which persons “agree” to be su-
pervised by TBP.119 This is not dissimilar to 
the concepts employed in the Australian and 
Hong Kong programmes. This is held to cre-
ate a sense of dignity and responsibility in 
the individuals released to the programme, 
of which one part is the signing of an agree-
ment between the individual and TBP on the 
duties of each party. Like the “contrat de con-
fiance” in Belgium, the TBP contract notifies 
the individual that should they fail to appear 
for any appointments or otherwise breach 
the terms of the agreement, they will be re-
ported to the CBSA (who will then issue a 
Canada-wide arrest warrant).120 This is one 
of the points of difference between the TBP 
and some other non-government-run ser-
vices. NGOs in Australia, for example, did not 
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see a problem with reporting on non-compli-
ant migrants, whereas one of the reasons the 
TBP has not been able to expand in Canada 
and operate, for example, in other provinces, 
is because Canadian NGOs do not want to be 
part of or be seen to be associated with the 
enforcement arm of the government. The 
TBP, for their part of the contract, agrees to 
provide information and advice relating to a 
range of services. 

The second fundamental ingredient is the 
aspect of “community supervision”, which 
TBP believes makes compliance more likely 
because asylum-seekers and others benefit 
from their engagement with the programme. 
That is, there is an incentive to comply. Indi-
viduals released to TBP are provided with 
assistance and advice on how to navigate 
the Canadian asylum, immigration and social 
services systems. The TBP assists individu-
als to find housing, and to access healthcare, 
social welfare, and work (where permitted), 
or to file necessary paperwork, including ap-
plications for asylum and work permits. 

Persons released to TBP are initially re-
quired to report twice weekly to the offices 
of TBP in downtown Toronto. Reporting 
requirements are softened as trust devel-
ops between the two parties and there are 
no reporting lapses. Phone reporting can 
be later instituted, rather than reporting in 
person. The TBP requires proof that an indi-
vidual has participated in any assigned pro-
grammes, such as receipts from English lan-
guage courses, or pay stubs if working, or 
agreement to a treatment plan, if required, 
etc. Clients are also required to reside at an 
address approved by TBP, and must inform 
TBP if they change address. TBP assists 
with the finding of accommodation, often 
in conjunction with local shelters, and con-
ducts spot checks. Furthermore, individuals 
must be doing “something productive” that 

is permitted under the IRPA (e.g. some are 
not permitted to work). There is also a re-
quirement that they cooperate with the TBP 
and with any immigration procedures, in-
cluding, for example, the attainment of doc-
uments to facilitate their removal. Failure to 
report or otherwise comply with conditions 
of release will lead to TBP informing the au-
thorities, which in turn sets in enforcement 
action.

5.5 Concerns

Despite its high rates of release and compli-
ance with release conditions, the TBP still 
faces a number of complaints. First, some 
NGO advocates complain that the TBP and 
the CBSA are too closely associated, with 
the TBP being “too selective” in its clients, 
thereby leaving a tranche of persons who 
cannot be released but for whom the pro-
gramme was intended. One NGO described 
the vetting system of the TBP to be “akin 
to immigration interrogation” and thus, 
it was asserted, it has not expanded the 
pool of persons released to it. A second 
criticism is that many persons released to 
TBP ought to have been released on mini-
mal conditions, and that the IRB relies on 
it too heavily (that is, it is over-used). For 
example, around 99% of TBP requests for 
release to their care were granted.121 A fi-
nal concern is the length of the selection or 
vetting process. The vetting process takes 
around one month, and can last longer. One 
reason for the delay is because the director 
of TBP personally vets every application.122 
Nonetheless, the TBP’s response is that 
they sometimes delay their involvement in 
an individual case in order to ensure that 
they accept only those cases that have not 
been released on their own recognisance or 
under conditions that they can fulfil them-
selves. Getting the balance right seems to 
be one of the challenges of this process. 
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Other NGO advocates called for the pro-
gramme to be replicated in the rest of Cana-
da (currently it only operates in Toronto123); 
and there was criticism that the numbers re-
leased to the programme remain too small. In 
financial year 2009-2010, 250 to 275 people 
were released to TBP, of which 113 (or 37%) 
were “new” releases (of which 42 were in the 
refugee category, and the remainder were 
existing cases). TBP received a total num-
ber of 412 requests over the same period, 
which amounts to 67% of requests to TBP 
which are accepted as clients (33% are not 
accepted). In comparison, Ontario detains an 
average of 377 new individuals per month 
(average per year is approximately 4,524).124 
While some referrals to the TBP derive from 
lawyers or refugee and immigrant communi-
ties, the majority come directly from CBSA. 

Essentially, the TBP acts as the bondsperson 
for individuals and families who do not oth-
erwise have sufficient resources, or family 
or other ties, to put up bail. It is therefore an 
A2D, but it can also act as an alternative to 
traditional forms of release where, for exam-
ple, the authorities rely on it too heavily or if 
the IRB sees it as a precondition to release. 
The TBP states that it does not accept cases, 
for example, where the individual cannot 
be removed (e.g. Cubans) as these persons 
should be released on minimal conditions. 
The TBP indicates that it does accept, on the 
other hand, high flight risk and criminality-
related clients.125 

5.6 Other Forms of Bail

There are other groups in Canada that per-
form a similar function to the TBP, although 
they are not government-funded. Many com-
munity groups and shelters will put for-
ward their address or name as the relevant 
bondsperson/surety/guarantor in order to 
facilitate the release of an individual or fam-

ily. These might include diaspora groups or 
registered NGOs or other charities. There ap-
pears to be no distinction in the absconding 
rates between release to these groups and 
the more formal TBP,126 although this is dis-
puted by the TBP as it is the only programme 
that monitors clients until departure. Im-
migration lawyers mentioned some unease 
with bail release to individuals from dias-
pora groups who put their names forward to 
act as bondspersons, but where there are no 
pre-existing or real links. As this side of the 
bail system is unregulated and unmonitored, 
it can lead to exploitation and abuse of those 
released to the care of individuals or groups. 
Cases were reported in which migrants were 
being forced to pay over their social welfare 
cheques to the bondsperson and others were 
found to be living in poor, squalid and over-
crowded conditions. In other words, the sys-
tem can operate as a repayment system, even 
verging on extortion in individual cases, with 
some individual bondspersons having five 
or more “clients”. Other cases had surfaced 
of women being sexually and physically as-
saulted, or forced into prostitution, by their 
bondspersons. Lawyers indicated that in 
these circumstances, clients were reluctant 
to report the exploitation or abuse because 
in doing so, they risked being returned to de-
tention. However, arguably these cases would 
be suitable to be transferred to supervision 
via TBP. Ironically, there is no automatic or 
systematic right to challenge the conditions 
of one’s release in Canada. This highlights 
further reasons why a managed bond system 
has its merits, especially for those who have 
no “real” connections to the community.127 

6. Review of Findings

The research found a number of good alter-
native to detention programmes, which have 
reduced the need for detention and have 
treated persons humanely throughout asy-
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lum and other immigration processes. The 
examples largely achieved an over 90% com-

Table 1: Compliance rates

Country/Programme Compliance or 
cooperation rates (%)128 Absconding rates (%)

Australia ASAP (asylum-seekers) 99 Negligible

Australia CASP (mixed129) 94 6

Belgium (mixed) 80 20

Hong Kong (mixed) 97 3

Toronto Bail Program (mixed) 96.35 3.65

Scotland (Glasgow) 84 16130

The study also bore out some evidence, al-
beit still small and somewhat piecemeal, that 
failed asylum-seekers and other migrants 
are more likely to opt for voluntary return 
within A2D processes than outside them. 
Treatment within asylum and other legal 
procedures seems to be one of the biggest 
factors contributing to positive engagement 
with the system. Where individuals are dis-
gruntled with the system, or feel they have 
been dealt with unfairly, as in the Glasgow 
pilot, their ability to cooperate with the same 
system towards the end of the process and 
to make decisions about return is less likely. 
Five common factors can be distilled from 
the research, which should be used to guide 
the design and implementation of A2D pro-
grammes: 

▪	 the treatment of refugees, asylum-seek-
ers, stateless persons and other migrants 

pliance or cooperation rate, which is signifi-
cant. None fell below 80% in this regard. 

with dignity, humanity and respect through-
out the relevant immigration procedure; 
▪	 the provision of clear and concise infor-
mation about rights and duties and conse-
quences of non-compliance with any condi-
tions;
▪	 referral to legal advice, including advice 
on all legal avenues to stay, especially at an 
early state in the relevant procedure; 
▪	 access to adequate material support, ac-
commodation and other reception condi-
tions; and
▪	 individualised “coaching” or case manage-
ment services. 

A second observable factor is that of cost. 
It is a simple one: detention costs consid-
erably more than most A2Ds (see Table 2). 
More research is needed into this area, 
not least on how to quantify the long-term 
consequences of detention and the long-
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term advantages of alternatives. Financial 
savings may not however be a sufficient 
motivator where political and/or elector-
al considerations override them; but they 

do provide at least one incentive to con-
sider alternative options and have become 
more attractive in the current economic 
environment. 

Table 2: Crude cost comparisons

Country/programme Detention per 
person per day131

A2D per person per 
day

Saving per 
person per 
day

Australia 

$339 AUD 
(US $364);132 

$124 AUD (US $133) 
for “community 
detention”

$7 AUD133 (US $7.5) - 
$39 AUD134 (US $42)

Between $333 
AUD 
(US $358) and 
$117 AUD 
(US $126)

Belgium Not available Not available Not available 

Canada: Toronto Bail 
Program $179 CAD (US $189) $10-12 CAD 

(US $10.6–2.7)
$167 CAD 
(US $176)

Hong Kong $108 HKD (US $13.9) Not available Not available

Scotland/Glasgow pilot £130 GBP135 (US $210) £3.29 GBP136 (US$5.3) - 

In relation to case management specifically, 
it is recommended that: 

▪	 case management should be introduced 
from the very start of an asylum procedure, 
and should include referrals to adequate le-
gal advice, social and health services, and 
other needed services;
▪	 it should be tailored to each individual 
based on three stages: (i) needs assessment; 
(ii) planning; and (iii) delivery; 
▪	 if desirable, contracts can be entered into 
between the individual and the delivery or-

ganisation or case managers to ensure that 
both parties are aware of their rights and re-
sponsibilities, and any consequences of non-
compliance;
▪	 as far as possible, principles of “voluntary 
engagement” should be promoted; 
▪	 participants may need to be carefully se-
lected, especially in the returns phase and 
there is therefore a need for good screening 
tools (e.g. are the persons willing to engage 
with the process and to cooperate – if not, 
why not?);
▪	 safeguards need to be in place in law and 
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in practice to ensure that alternatives to de-
tention do not become alternative forms of 
detention or alternatives to release;
▪	 subject to the particular partner agree-
ment, any official immigration reporting 
requirements that lead to sanctions and en-
forcement should be separated from the case 
management and service delivery compo-
nent of the programme in order to build trust 
and improve cooperation in the process;
▪	 the selection and referral of persons to the 
alternatives should be done by immigration 
officials and not by the service delivery or-
ganisation (although an exception might be 
the TBP which carries out its own screen-
ing);
▪	 individuals should be informed about the 
full range of legal options to stay as well as 
the consequences of non-compliance with 
stay permits;
▪	 the risks of A2Ds, such as risks of exploi-
tation or other abuse, need to be acknowl-
edged and addressed;
▪	 contracts with delivery organisations that 
incentivise more restrictive measures than 
necessary need to be avoided;137 and
▪	 the primary and secondary purposes for 
an A2D need to be acknowledged (e.g. return 
versus liberty), which may have an effect on 
whether it is perceived as being a success 
and its longer-term survival.138 

7. Conclusion

The research presented in this article is only 
a partial picture. The way the various alter-
natives described herein are implemented is 
far more complex and nuanced than I have 
been able to indicate. More particularly, most 
countries studied are Janus-faced – while 
they explore non-custodial A2Ds, many have 
harsh detention policies and laws or are in-
creasing rates of detention elsewhere or for 
particular groups. The political context also 
varies, and growing xenophobia and rac-

ism in some countries prevents open and 
frank dialogue on these issues and frames 
the detention debate around unproven as-
sumptions. Nonetheless, a key problem for 
research in this area is how to explain why 
particular models work and what it actually 
means to say that a programme “works”. This 
study only examined the workability from 
the state perspective, with a particular fo-
cus on compliance rates and costs. Nonethe-
less, against these indicators, there is ample 
evidence to show that programmes can work 
and that they can meet governmental objec-
tives while respecting the rights and dignity 
of asylum-seekers and other migrants. 

The models studied share an element of case 
management or supervision – including a 
good information flow to individuals about 
their rights and responsibilities and engage-
ment with them as human beings with auton-
omy, and not as passive victims of the system. 
The exception appears to be Scotland, where 
disgruntlement with the asylum system was 
said to create resistance and hostility in the 
returns process. Good separation between the 
service arms and the enforcement arms was 
praised in some, while being less relevant in 
others. This appeared to depend on the gov-
erning ideologies of the engaged non-govern-
mental partners. Some of the systems were 
tailored to families, while others engaged the 
full spectrum of individuals, yet differences in 
results between the two groups were not evi-
dent. There was also no discernible distinc-
tion between types of migrants.   

Further research in this area is to be encour-
aged. Specifically, the research presented in 
this article did not conduct interviews with 
beneficiaries of the particular schemes. The 
study cannot therefore speak for the partici-
pants as to why they complied or what moti-
vated them to cooperate or not, or what they 
found to be particularly beneficial. Had such 
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interviews been possible, it would certainly 
have added an important dimension to the 
research. 

While it is clear that states have the right to 
control the entry or stay of persons on their 
territories, there are limits to its discretion in 
this regard – not least the right to liberty and 
security of person which applies regardless 
of immigration or other status, or in other 
words, on the basis of non-discrimination 
principles; the right to seek and enjoy asy-
lum from persecution, which makes the ir-
regular entry to the territory for such per-

sons not an unlawful act; and the obligation 
on states to consider less intrusive means of 
achieving the same objectives to meet pro-
portionality requirements of detention. In 
other words, alternatives to detention, in-
cluding no detention at all or release without 
conditions, should become measures of first 
resort. While the legal basis for implement-
ing non-custodial alternatives to detention 
is clear, the empirical evidence is beginning 
to look convincing too. The political question 
for states remains however – whether they 
wish to regulate migration in a humane way, 
or otherwise. 
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file with the author.)  
124 This figure is drawn from three months of statistics, so may not be entirely accurate for any year: 410 new 
detainees in December 2009, 340 in January 2010, and 380 in February 2010. This amounts to 58% of the total 
received into Canada (total 1,945 over the same three month period). Annual statistics were not readily available.
125 See above, note 117.
126 See above, note 114, p. 26. Hamilton House, for example, reported that 99% of its residents have complied with 
the full asylum procedure; Matthew House reported that only 3 out of 300 residents (or 1%) disappeared over a 
five-year period; Sojourn House reported statistics of 3 asylum applicants out of 3,600 over a six-year period had 
disappeared from its premises and the asylum procedure. 
127 Many bail/bond systems operate on the basis that having community links is an indicator in favour of appear-
ance, yet it is not clear that there is evidence to support this assumption. The more crucial factor may be whether 
the individual has reached his or her preferred destination, which may or may not be related to family or pre-exist-
ing community ties; whether s/he is within a procedure for asylum or is otherwise cooperating with the authori-
ties regarding return; and is otherwise treated with dignity and humanity while these procedures are ongoing.
128 These rates do not take into account whether an individual at the end of a process returns voluntarily, but rath-
er whether they comply with the various requirements while released to one of the alternatives. 
129 Mixed caseload means that the programme/pilot accepted both asylum-seekers, other migrants and/or return 
cases.
130 This represents 4 families out of 25 entering the project. (See above, note 105, p. 22.)
131 Costs may vary depending on the number of detainees, as specially built immigration facilities bear a cost re-
gardless of number of detainees.
132 Figures for financial year 2005-2006. (See above, note 26, The Parliament of the Commonwealth of Australia, 
Para 4.99.) 
133 $7 AUD (US$7.5) per person per day (pppd) under the Asylum Seeker Assistance Scheme in 2007-2008 is based 
on 1,867 persons at a total cost of $4.79 million AUD (US$5.15 million). (See above, note 26, The Parliament of the 
Commonwealth of Australia, Para 4.120.) Comparative data in the corrections field: parole $5.39 AUD (US$5.79) 
pppd; probation $3.94 AUD (US$4.24) pppd and home detention $58.83 AUD (US$63.24) pppd. (Ibid., Para 4.125.)
134 This is the figure for the CASP programme, which involves a more comprehensive approach.
135 See above, note 105, pp. 23-24.
136 Note that this figure takes account of the full staff and running costs of the pilot (£120,000) but it does not 
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include the accommodation costs, which were not available. The evaluation of the pilot indicated that the accom-
modation costs were absorbed as those participating in the community would have had these costs met whether 
they were in the pilot or not. (See above, note 105, pp. 23-24.) The costs per person per day were calculated as: 
£120,000 (total cost) divided by 365 days divided by 25 families divided by 4 (average family size). 
137 For example, the USA government’s contract with Behaviour Inc. included payments for how many ankle brace-
lets were employed and thus was seen as encouraging the unnecessary tagging of many persons. (Interview with 
USA NGOs, July 2010.)
138 For example, the Scotland pilot is primarily about facilitating voluntary return, rather than necessarily keeping 
persons out of detention, although this is a secondary outcome/objective.


