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1. Introduction

Bosnia and Herzegovina (BaH) declared in-
dependence from the former Yugoslavia in 
1991. Unlike other republics of the former 
Yugoslavia, BaH is a multi-ethnic society2 
and the referendum and the declaration of 
independence were not hailed positively by 
all ethnic groups. The declaration of inde-
pendence led to four years of war (1991–
1995) which impacted negatively on the 
enjoyment of every recognised human right 
and freedom guaranteed under internation-
al law. The war was brought to an end when 
the international community stepped in and 
negotiated the General Framework Agree-
ment for Peace in BaH (also known as the 
Dayton Agreement).3

The war’s legacy has influenced efforts to 
promote equality and eliminate discrimina-
tion and placed such efforts in the context 
of removing obstacles to reconciliation. Al-
though some progress was made, the social 
gap between ethnic groups in society has 
never been larger (excluding the war peri-
od).4 According to research conducted by the 
Open Society Fund of BaH, 86% of the coun-
try’s citizens believe that discrimination is 
a serious problem in society, with ethnic-
ity and religion being perceived as the most 
common grounds for discrimination.5 

This article explores current equality and 
non-discrimination law in BaH and analy-
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ses the extent to which structural obstacles 
to equality exist in a divided society. It also 
shows how certain measures which aimed to 
ensure full equality of groups that were on 
opposing sides during the war have in fact 
led to more inequality and discrimination. 
The article also aims to analyse the adoption 
of the new Law on the Prohibition of Dis-
crimination, its content and the use of this 
Law to litigate discrimination cases and its 
potential to support further equality efforts. 
It also points to the remaining challenges in 
the area of equality in Bosnia and Herzego-
vina and explores how the new anti-discrim-
ination legislation might be used to develop 
further policies in the area of equality, non-
discrimination and inclusion.

2. Constitutional Provisions on Equality 
and Non-discrimination

The Constitution of BaH is an annex to the 
1995 Dayton Agreement. Its intention was 
to provide a legal structure for the func-
tioning of BaH in the days after the Dayton 
Agreement was signed. The Constitution has 
established a limited central state that in-
cludes two fairly autonomous entities: the 
Republika Srpska (RS) and the Federation of 
BaH (FBaH).6 Almost all of the competences 
of the central government are devolved to 
the two entities. The state level government, 
the Council of Ministers of BaH and the leg-
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islature, the Parliamentary Assembly of BaH, 
have a competency over foreign affairs, de-
fence and the monetary system. In all other 
areas, however, the state bodies play a co-
ordinating function and the entities are au-
tonomously responsible for regulating rights 
in all areas apart from those that are the pre-
rogatives of central government.

The Constitution has respect for human 
rights as one of its central pillars. The pre-
amble of the Constitution declares that BaH 
will be based on respect for human dignity, 
liberty, equality, peace, justice, tolerance, and 
reconciliation and that it was inspired by hu-
man rights instruments.7 The Constitution 
also proclaims that BaH and both entities 
shall ensure the highest level of internation-
ally recognised human rights and fundamen-
tal freedoms but it does not continue to de-
fine the content of human rights that it guar-
antees. It rather takes a dualistic approach 
which combines direct application of the Eu-
ropean Convention for the Protection of Hu-
man Rights and Fundamental Freedoms and 
its Protocols (ECHR)8 and an enumeration of 
a list of human rights. 

This list starts with a reference to Article II/2 
and the ECHR but continues to paraphrase 
the titles of rights in an enumeration of rights 
found in the text of the ECHR:

 “[T]he right to life, the right not to 
be subjected to torture or to inhuman or 
degrading treatment or punishment, the 
right not to be held in slavery or servitude 
or to perform forced or compulsory labour, 
the rights to liberty and security of per-
son, the right to a fair hearing in civil and 
criminal matters, and other rights relating 
to criminal proceedings, the right to private 
and family life, home, and correspondence, 
freedom of thought, conscience, and reli-

gion, freedom of expression and freedom of 
peaceful assembly, and freedom of associa-
tion with others.”9 It also paraphrases rights 
from Protocol I to the ECHR (“the right to 
property and the right to education“) and 
Protocol IV (“the right to liberty of move-
ment and residence“). 

It is important to note that this list is non 
exhaustive because it starts with the words 
“these include” and the full list of rights guar-
anteed directly by the Constitution of BaH 
are the rights and freedoms “set forth in the 
European Convention for the Protection of 
Human Rights and Fundamental Freedoms 
and its Protocols” which it states “shall apply 
directly in Bosnia and Herzegovina.”10

The guardian of the Constitution is the Con-
stitutional Court which also has an appellate 
role, i.e. individuals can file appeals to it. The 
Constitutional Court has an appellate juris-
diction over issues under the Constitution 
arising out of a judgment of any other court 
in BaH.11 This appellate jurisdiction repre-
sents a novelty in the system of constitution-
al law in BaH, and implies the introduction 
of individual constitutional action, i.e. an op-
portunity to review legal acts and decisions if 
they are in violation of the appellant’s rights 
and freedoms.

The central provision of the Constitution re-
lated to non-discrimination is Article II/4. It 
states:

 “The enjoyment of the rights and free-
doms provided for in this Article or in the 
international agreements listed in Annex I to 
this Constitution shall be secured to all per-
sons in Bosnia and Herzegovina without dis-
crimination on any ground such as sex, race, 
colour, language, religion, political or other 
opinion, national or social origin, association 
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with a national minority, property, birth or 
other status.”12 

This provision seems to be largely inspired 
by Article 14 ECHR. It provides protection 
from discrimination on “any ground” mean-
ing that, as is the case for Article 14 ECHR, 
the list then provided is open rather than 
closed. In defining what is meant by discrimi-
nation in Article II/4 and what forms it takes, 
the BaH Constitutional Court often refers to 
the jurisprudence of the European Court of 
Human Rights (ECtHR) in its interpretation 
of Article 14 ECHR.13

However, although it is inspired by Arti-
cle 14 ECHR, Article II/4 has a wider scope 
of application. Whilst Article 14 ECHR only 
provides the right to non-discrimination in 
relation to the other rights enumerated in 
the ECHR, Article II/4’s right to non-discrim-
ination relates to the enjoyment of rights and 
freedoms enumerated both in Article II/3 of 
the BaH Constitution and the international 
agreements listed in its Annex I. This has 
been confirmed by the Constitutional Court 
in its case law when the Court concluded that 
“Article II(4) of the Constitution of Bosnia 
and Herzegovina provides a more extensive 
protection from discrimination than Article 
14 of the European Convention.”14 

The main aim of the Dayton Agreement and 
the Constitution of BaH annexed to it was to 
stop the armed conflict and to ensure peace, 
therefore it has included provisions to en-
sure that the representatives of the main 
groups which were on opposing sides dur-
ing the conflict have a mechanism to influ-
ence decision making. This was ensured by 
reserving seats in the upper house of the Par-
liamentary Assembly – the House of Peoples, 
and for the three-member Presidency of BaH 
for people from certain ethnic backgrounds. 

According to the Article IV/1 of the Consti-
tution, the House of Peoples shall comprise 
15 Delegates, two-thirds from the Federation 
(including five Croats and five Bosniaks) and 
one-third from the Republika Srpska (five 
Serbs);15 and the Presidency of BaH shall 
consist of three Members: one Bosniak and 
one Croat, each directly elected from the ter-
ritory of the Federation, and one Serb direct-
ly elected from the territory of the Republika 
Srpska.16 This provision which aimed to en-
sure political equality of Bosniaks, Croats 
and Serbs has however excluded all those 
groups which do not belong to these ethnic 
groups from participation in these bodies.

This provision was challenged before the 
ECtHR by two citizens of BaH, Mr. Dervo Se-
jdic (a member of the Roma minority) and 
Mr. Jakob Finci (a member of the Jewish mi-
nority) who claimed that it was discrimina-
tory and breached a number of their rights 
under the ECHR.17 The Grand Chamber of the 
Court agreed that the provisions were dis-
criminatory.18 However, to date no consensus 
has been reached to amend the Constitution 
and the provisions remain in place.19

3. Equality Law Prior to 2009

Protection from discrimination has been 
guaranteed by numerous laws in BaH since 
1993 and even before, at the time when BaH 
was a Republic within the Socialist Federa-
tive Republic of Yugoslavia. Many pieces of 
legislation which guarantee certain rights 
had included a general provision prohibiting 
discrimination.20 There have been a num-
ber of separate pieces of legislation which 
include provisions aimed at ensuring the 
equality of particular groups in society, most 
notably the constituent peoples but also 
women,21 minorities,22 conflict veterans and 
conflict veteran families, etc.23
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The Law on Gender Equality in BaH adopt-
ed in 2003 was the first piece of legislation 
which not only prohibited discrimination but 
also defined different forms of discrimina-
tion on the grounds of sex/gender and sexu-
al orientation. Its definitions were generally 
aligned with the Convention on the Elimina-
tion of All Forms of Discrimination against 
Women and provided protection against 
discrimination in access to any guaranteed 
rights. The Law provides a non-exhaustive 
list of rights.24 Article 2 provides that full 
gender equality shall be guaranteed in all 
spheres of society, including but not limited 
to education, economic life, employment and 
labour, social and health protection, sports, 
culture, public life and media, regardless of 
marital and family status. 

This Law was the first piece of legislation in 
BaH which has defined both direct and indi-
rect discrimination, as well as other forms 
of discrimination.25 The Law also prohibits 
and defines sexual harassment, harassment 
on the grounds of sex/gender and gender-
based violence as criminal acts.26 In addition, 
it creates a number of positive obligations for 
other institutions at all levels of government 
and introduces gender mainstreaming as an 
approach for policy-making.

Although the proclaimed aim of the Law of 
Gender Equality in BaH was to guarantee 
gender equality and to prevent discrimina-
tion, the Law did not include any procedural 
provisions to guide victims of discrimination 
in seeking effective remedy.27 As a result, the 
Law has had a limited effect in protecting 
against discrimination. 

Additionally, there have been different views 
as to how a victim of discrimination could 
seek remedy. Prior to the adoption of the 
Law, protection against discrimination was 
provided only through the Constitutional 

Court, which considered cases of alleged 
violations of Article II/4 of the Constitution 
of BaH. Because the Constitutional Court of 
BaH has jurisdiction to hear individual cases 
in an appellate procedure, individuals, in 
order to approach it, had to have exhaust-
ed all other remedies available in the legal 
system of BaH. As a rule, individuals had to 
seek protection from lower courts in civil 
procedures in which it was unclear whether 
these courts could even hear a discrimina-
tion case. That is why in most of these cases 
victims asked the courts to find violation of 
rights other than non-discrimination, and 
made a discrimination claim only when they 
approached the Constitutional Court. The 
Constitutional Court has so far reviewed 
over 100 cases of discrimination, and found 
discrimination in a small number of provi-
sions related mainly to employment (e.g. 
dismissal of pregnant women, persons on 
sick leave or disabled persons). 

4. Reform of Anti-discrimination Law

In 2007, inspired by the Europe-wide 
Starting Line Group’s work to improve 
anti-discrimination protection,28 a group 
of over 100 NGOs from BaH conducted 
country-wide consultations on the content 
and scope of the future draft law. Follow-
ing these consultations, an expert group 
was formed to draft an Anti-Discrimination 
Act (the NGO Draft Law).29 In late 2007 the 
group’s representatives presented the NGO 
Draft Law to the Parliamentary Joint Com-
mittee on Human Rights, Rights of Children, 
Youth, Immigration, Refugees, Asylum and 
Ethics. The Joint Committee and the MPs 
which were members of that Joint Com-
mittee at that time declared that it would 
sponsor the Draft Law. This agreement was 
an unprecedented case of co-operation be-
tween elected members of the Parliamen-
tary Assembly of BaH and NGOs.  
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However, the Committee was concerned that 
the NGO Draft Law included obligations of 
the Council of Ministers (the government 
composed of ministers of the state level 
ministries) of BaH and that, in its view, the 
regular legislative procedure, which requires 
formal consultation with relevant ministries, 
had not been followed.30 Although there were 
no formal obstacles to putting the NGO Draft 
Law in the legislative procedure, develop-
ments were affected by the fact that the min-
istries which would be responsible for im-
plementing the Law had not been consulted 
either formally or informally. The Commit-
tee referred the NGO Draft Law to the Min-
istry for Human Rights and Refugees of BaH 
(MHRR) for further consultations with other 
relevant institutions. The MHRR is among 
other things responsible for the promotion 
and protection of individual and collective 
human rights and freedoms in BaH. It is also 
responsible for implementing and coordinat-
ing the implementation of laws which regu-
late certain human rights in BaH. Following 
this consultation, the Council of Ministers, 
in its Program of Work for 2008, obliged the 
MHRR to prepare a draft law on non-discrim-
ination by October 2008. The Council made 
no reference to the NGO Draft Law.

4.1 The Process of Drafting the Law

In May 2008 the MHRR established an expert 
working group for the purpose of preparing 
a draft anti-discrimination law.31 The group 
held its first meeting in June 2008. Before 
the meeting a comparative analysis which 
compared ten anti-discrimination acts in Eu-
rope and a study on the requirements of BaH 
according to international standards were 
conducted. These studies gave the work-
ing group an insight into the development 
of anti-discrimination legislation in other 
countries of Europe along with the minimal 
standards any anti-discrimination law would 

need to meet. In its first meeting, the working 
group reviewed the findings and concluded 
there was a need to start to draft a new piece 
of legislation which would take into account 
the NGO Draft Law, but that its content need-
ed to be further elaborated and needed to 
take into account the unique administrative 
structure of BaH. It determined that it would 
ensure an inclusive approach in its draft.32 In 
July a general public discussion took place 
in the Parliamentary Assembly of BaH with 
participation of over 100 representatives of 
NGOs, the general public and various institu-
tions. The expert working group presented 
the main aims of the future law and asked the 
participants to nominate persons to become 
members of an expert working group which 
would be responsible for producing the 
draft. The additional members of the work-
ing group included representatives from the 
Ministry for Labour and Social Welfare, the 
Ministry of Justice, the OSCE Mission in BaH, 
the free legal aid NGO Vasa Prava, the trade 
unions and religious communities.
 
The new, much wider working group de-
cided that its main approach would be to en-
sure that the draft was in line with the Race 
Equality Directive 2000/78/EC,33 Employ-
ment Equal Treatment Directive 2002/73/
EC34 and the Recast Directive35 as well as oth-
er international legal provisions. Although 
BaH was not a member of the EU, these di-
rectives were the main focus of the working 
group probably because the EU had included 
the adoption of legislation to ensure effec-
tive protection against discrimination as one 
of the requirements for the Community Visa 
Facilitation and Readmission Agreements.36 
(This sensitive requirement was a key factor 
also in the adoption of the draft law by the 
Parliamentary Assembly.) 

The working group faced a number of par-
ticular challenges in producing a draft which 
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met these aims. Since Article II/4 has defined 
discrimination very widely, the working 
group had to follow this approach in order to 
include all obligations enshrined in the inter-
national agreements which were annexed to 
the Constitution or which BaH had ratified.

As the concepts of discrimination on other 
grounds besides gender (and the forms pro-
hibited in the Law on Gender Equality in 
BaH) were new to the legal system of BaH, 
members of the working group also had 
problems defining the main concepts. The 
main challenges included deciding on the 
list of grounds on which discrimination was 
to be prohibited, the scope of the protection 
provided by the law and the provisions for 
the formation and the role of a central insti-
tution to combat discrimination.

4.2 The Parliamentary Debate on the Law 
on the Prohibition of Discrimination

By the end of 2008, having worked through 
the above challenges, the working group fi-
nalised the draft, which it entitled Law on the 
Prohibition of Discrimination (Draft Law), 
and submitted it to the Council of Ministers 
of BaH. On its 74th session held on 19 Janu-
ary 2009 the Council of Ministers decided 
not to discuss the Draft Law and tasked the 
Ministry for Human Rights and Refugees to 
“conduct additional consultations with rep-
resentatives of the OSCE Mission to BaH, 
Office of the High Representative, the Insti-
tution of the Ombudsman and the govern-
ments.”37 This delayed the process of the 
adoption of the Draft Law by four months. 
After consultations with these organisations 
and institutions, the Council of Ministers ac-
cepted the Draft Law and introduced it in the 
Parliamentary Assembly of BaH.38

The parliamentary discussion was largely in-
fluenced by debates which were held in the 

neighbouring countries, in particular in Ser-
bia and Croatia, which were also consider-
ing drafts of anti-discrimination laws at that 
time. In these countries, the opposition to the 
anti-discrimination laws was much stronger 
than it in BaH at the same time. The argu-
ments against the draft anti-discrimination 
laws in Serbia and Croatia, largely as a result 
of the media coverage they had received, be-
gan to be expressed also in BaH media and 
the Parliamentary Assembly of BaH.

In the Bosnian case, the debate was fuelled 
by an open letter to the members of the Par-
liamentary Assembly by the Inter-Religious 
Council of BaH which stated: “If the law is 
adopted in both houses of Parliament at the 
second reading without amendments, it will 
enable homosexual couples to legally marry 
and adopt children.”39

However, as already noted, as the imple-
mentation of an anti-discrimination law 
was one of the requirements for the visa-
free travel regime with the EU, not a single 
member of parliament opposed the adop-
tion of the Draft Law. Rather, they opposed 
certain elements of the draft, in particular 
relating to the prohibited grounds and the 
scope. These arguments were heard during 
the parliamentary debate where amend-
ments were proposed. Few delegates in the 
House of Peoples opposed including “sexual 
orientation” as a prohibited ground and ad-
vocated for a clear exception in the applica-
tion of the law to family relations (marriage 
and adoption of children). One delegate 
stated that:

 “I am on the side of all those who may 
suffer discrimination because of what they 
are, and who could not choose what they are. 
However, I fear that this law might be abused 
by those groups or individuals who choose 
what they are.”40
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Another delegate stated:

 “[A]nd these grounds which I do not 
like, this gender expression, sexual orienta-
tion, I say it openly. I do not want it in this 
law. I do not like it, because I think it’s the 
‘other status’, and we can subsume it under 
‘other status’.”41

After the parliamentary debate relating to 
the Draft Law two sets of amendments were 
made. The first amendment42 sought to de-
lete the following grounds of discrimination: 
“marital and family status, pregnancy or ma-
ternity, age, health status, disability, genetic 
heritage, sex and gender, sexual orientation 
or expression”.43 It was obvious that all other 
grounds were included to camouflage the in-
tent to delete any ground which would relate 
to sexual orientation or gender identity. 

What these delegates and other members of 
the Parliamentary Assembly of BaH didn’t 
know was the fact that the ground “sexual 
orientation” was explicitly a prohibited 
ground in the BaH legal system since 2003 
when the Law on Gender Equality had been 
adopted and that the criminal codes also 
covered “sexual orientation” in the offence of 
“breach of equality of citizens”.44 This debate 
was clearly politically motivated. Needless to 
say that gender (Law on Gender Equality), 
disability (labour laws, disability rights spe-
cific laws), health status (labour laws, health 
rights specific laws), pregnancy and mater-
nity (Law on Gender Equality) and age (la-
bour laws, education specific laws) were also 
already recognised as prohibited grounds for 
discrimination in the legal system of BaH.

The Joint Committee on Human Rights, Rights 
of Children, Youth, Immigration, Refugees, 
Asylum and Ethics, which was tasked to re-
view all of the amendments made to the Draft 
Law, agreed to delete the following from the 

list of protected characteristics: “marital and 
family status, pregnancy or maternity, age, 
health status, disability, genetic heritage, gen-
der, sexual orientation or expression”.45 Re-
gardless of the reactions of the public, NGOs 
and the international community, the amend-
ment was adopted in both houses.46 

The second amendment proposed that the 
Draft Law should contain an exception so 
that it does not apply to marriage “as defined 
by the family codes”47 and employment and 
membership in religious institutions “which 
is regulated by religious doctrines”. This 
amendment, along with another paragraph 
which was added to Article 24, was accepted 
and became part of the Draft Law. Both of 
these changes will be discussed below in the 
analysis of the Draft Law. 

However, in the version of the law published 
in the Official Gazette, “sexual orientation” 
and “sexual expression” were re-introduced 
into the list of prohibited grounds. To this 
day, none of the experts who monitored the 
adoption of the law have been able to learn 
how this happened; but no one dared to raise 
the issue for fear of causing a possible revi-
sion of the published version.

5. The 2009 Anti-discrimination Law 

After many discussions and exhausting par-
liamentary debate, the Law on the Prohibi-
tion of Discrimination was adopted in July 
2009 and entered into force in August 2009. 
Article 1 of the Law stipulates that it “shall 
provide a framework for implementation of 
equal rights and opportunities to all persons 
in BaH and shall define a system of protec-
tion from discrimination”. However, only a 
few of its other provisions relate to this guar-
antee. In fact the essence of this Law is seen 
in the very title: this is a law against discrimi-
nation and as such establishes a mechanism 



The Equal Rights Review, Vol. Ten (2013)

66

for protection against discrimination. This 
was in line with the aim of the working group 
who, at the very beginning, had agreed that it 
would be impossible to draft an overreach-
ing equality law at that time. Thus, the Law is 
reactive in its aim. 

At the same time, the current fragmentation 
of anti-discrimination protections through-
out the legal system of BaH leads to many 
problems in practice. If we look at this de-
centralisation approach in the light of the 
complexity of the legal system, the number 
of possible problems multiplies. There have 
already been efforts to ensure that equal-
ity provisions throughout the country do 
exist within certain areas of laws. These 
related to the Law on Gender Equality, the 
Law on the Rights of Members of National 
Minorities, framework laws on education, 
the Election Law and other pieces of legisla-
tion. However, there has been no attempt at 
harmonisation in relation to the approach to 
equality in many aspects of life. This is most 
evident in respect of equality in the exercise 
of economic and social rights which are de-
centralised into 14 different legal systems.48 
This is evident also in provisions which aim 
to achieve equality, e.g. maternity leave pro-
visions, provisions relating to the rights of 
persons with disabilities, protection of the 
rights of workers, etc. 

5.1. A Non-exhaustive List of Prohibited 
Grounds

The working group had a problem defining 
the list of prohibited grounds. Because the 
constitutional provision featured an open-
ended and non-exhaustive list of prohibited 
grounds, the discussion concentrated on 
grounds which should be explicitly prohib-
ited. As explained above, the list of grounds 
to be covered by the Law was the most sensi-

tive issue during the adoption process. And 
although some grounds were excluded from 
the list in Article 2 of the Law, it is significant 
that the Law prohibits discrimination with 
reference to a non-exhaustive list of grounds. 
There are two safeguards to ensure that the 
list remains open-ended. The list starts with 
the word “including” and ends with “and 
every other circumstance” which both aim to 
ensure that other grounds are not excluded. 

This open-ended list is an indication that the 
drafters of the Law were inspired by other in-
ternational standards and not only by those 
found in the EC directives. The list of prohib-
ited grounds was more comprehensive in the 
Working Group Draft Law but as the ground 
of sexual orientation was disputed in the leg-
islative process, a number of other grounds 
were also deleted. The final version of the 
Law includes the ground of sexual orienta-
tion but other grounds are missing, e.g. age, 
birth and disability. However, because the list 
is open-ended, in practice it will be possible 
to cover these grounds, especially since they 
are defined as prohibited grounds in other 
pieces of legislation in BaH. Interestingly, the 
first judgment made in a case of discrimina-
tion after the adoption of the Law concerned 
discrimination of persons with disabilities.49 
Still it would be preferable for future amend-
ments to the Law to recognise the impor-
tance of including other prohibited grounds.

Furthermore, perception of characteristics 
associated with a prohibited ground is also 
part of this open-ended list. This Law did 
not introduce a test as to how to define oth-
er “circumstances” or other grounds and it 
might be difficult to define new grounds in 
practice. One of the possible solutions would 
be to point to grounds which are already de-
fined in some other pieces of legislation and/
or grounds from international legally bind-
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ing documents BaH has ratified. Further, the 
jurisprudence of the ECtHR on the interpre-
tation of the ECHR could be one of the sourc-
es for identifying the protected grounds be-
cause, according to the letter of the Consti-
tution, the ECHR applies directly in BaH and 
has priority over all other law.50

5.2. Prohibited Forms of Discrimination

The Law prohibits direct and indirect dis-
crimination, harassment, sexual harassment, 
mobbing, segregation, instruction to discrim-
inate and incitement to discriminate. The def-
initions of direct and indirect discrimination 
generally follow the definitions which can 
be found in the Declaration of Principles on 
Equality and include the need to identify an 
act and the comparator.51 These definitions 
relate to acts which have occurred, which 
presently exist and/or might occur in future. 

The Law does not define, and the list of 
grounds does not imply a notion of “multiple 
discrimination”. This could be seen as one 
of the problematic features of the Law and 
could cause problems in proving multiple 
discrimination in litigation efforts.

While the definitions of direct and indirect 
discrimination resemble those found in the 
Declaration of Principles on Equality, the def-
initions of segregation and incitement to dis-
criminate were inspired by the International 
Convention on the Elimination of All Forms 
of Racial Discrimination.

“Mobbing”, also defined as a form of dis-
crimination, appears not to be grounded in 
any of the international documents BaH has 
signed. It is defined as repetitive workplace 
harassment which however is not connect-
ed to any of the prohibited grounds, and is 
only aiming at an effect of “harming the dig-

nity of a person, especially when it creates 
fearful, hostile, degrading, humiliating or 
offensive environment”. 

Acts of discrimination which would fall un-
der the category of violence against women 
or gender-based violence are also defined as 
criminal acts in the Law on Gender Equal-
ity in BaH.52 Sexual harassment, harassment 
on the ground of sex/gender and domestic 
violence are punishable by six months to five 
years of imprisonment. The focus in the re-
cent years was on prevention and prosecu-
tion of domestic violence and special laws 
were adopted which define the roles of other 
institutions. Around 600 cases of domestic 
violence are prosecuted yearly in the country 
but most of the sentences include probation 
and rarely imprisonment.53 To date, only a 
few sentences in cases of sexual harassment 
have been delivered but there has been a 
gradual increase in the number of cases. One 
of the most recent judgments included a one 
year prison sentence for long-term verbal 
sexual harassment in the workplace. How-
ever there are no comprehensive data on the 
prevalence of sexual harassment or harass-
ment on the ground of sex/gender and there 
are no statistics on the number of cases.

5.3. The Scope of the Law

The prohibition of discrimination applies to 
all rights regulated by law. Thus defined, the 
scope of the Law is wide but is also depend-
ant on the rights which need to already exist 
in the legal system.54 The scope is defined to 
mirror the general prohibition of discrimina-
tion in Protocol No. 12 of the ECHR.55

One of the difficulties faced during the draft-
ing process was in defining the scope of the 
Law. The main difficulty was the fact that 
BaH has a complex legal and political struc-
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ture with various levels of government com-
petent to determine rights and entitled to 
define access to rights differently, with the 
result that some rights are guaranteed in one 
part of the country but not in other parts.56 
However, the Constitution could be the sole 
reference for what is meant by “guaranteed 
rights” under the Law, as it enumerates only 
a certain number of rights, not the full spec-
trum. Accordingly, the working group first 
had discussions to include a list of human 
rights and freedoms in the very text of the 
Working Group Draft Law. 

This dilemma unfortunately remained unre-
solved in the Law because in addition to the 
application of the already mentioned “gen-
eral prohibition of discrimination” approach, 
the areas of application of the principle of 
non-discrimination were also defined. These 
areas were emphasised in Article 2 in which 
the grounds were enumerated but they were 
additionally vaguely defined in Article 6.57 

5.4. Permitted Unequal Treatment

5.4.1 Justified Discrimination

In an attempt to define the general rule for 
the justification of different treatment the 
Law, in the first two paragraphs of Article 
5, prescribes a test for when different treat-
ment shall not be considered discrimina-
tory.58 To meet this test any “unfavourable 
distinction or different treatment” needs to 
be based on “objective and reasonable jus-
tification” and needs to “realise a legitimate 
goal” and there must be “a reasonable rela-
tion ratio of proportionality between means 
used and goals to be achieved”. This justifi-
cation test can be only applied to behaviour 
which would usually be considered direct or 
indirect discrimination, because these forms 
of discrimination result in different treat-
ment as defined by law. 

5.4.2 Exemptions from the Law’s Application

The rest of Article 5 goes on to list excep-
tions to the principle of equal treatment.59 
The list of exceptions does not seem to have 
an inner logic and includes exceptions of 
employment in religious institutions; posi-
tive measures for marginalised groups; 
genuine occupational requirements; excep-
tions in the best interest of the child; rea-
sonable accommodation; and exceptions 
which arise from family law and citizenship. 
It is not clear how these exceptions were 
selected, and thus they are problematic as 
they cannot be examined in a court. 

One of the most problematic exemptions re-
lates to rights which arise from family law.60 
This exception was added during the parlia-
mentary debate and mirrors a similar provi-
sion in the Law on the Prevention of Discrim-
ination in Croatia, Article 2 paragraph 10. 
As noted above, the parliamentary debate in 
Croatia had a strong influence on the debate 
in BaH which, combined with the pressure of 
the Inter-religious Council, led to the adop-
tion of this amendment. Its intention was to 
deny the application of the principle of non-
discrimination to homosexuals in access to 
rights which arise from family law.61 It aimed 
to prevent any litigation under this Law that 
would challenge the opposite sex clause as a 
requirement to conclude a marriage, or any 
discrimination claims in adoption proce-
dures initiated by same sex couples.62  While 
there is no consensus on this issue in Europe, 
the ECtHR has generated some case law in 
recent years, e.g. the case of E.B. v France,63  
which could at some point bring into ques-
tion the exception related to family law in 
BaH. In any case, this exception disables the 
use of the Law in challenging any provisions 
of family law as discriminatory in the local 
courts. The Law puts family law provisions 
above the principle of non-discrimination.
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To date, this exception has not been chal-
lenged in the courts; it would be important 
to do this especially where there is case law 
available which could be relied upon.

6. Enforcement

The Law has established a new anti-dis-
crimination litigation procedure with new 
rules to accommodate the specific nature 
of discrimination proceedings. The Law has 
relied on the existing civil procedure codes 
in the legal system of BaH and the discrim-
ination litigation procedure follows the 
general rules established by these codes. 
There are however some exemptions from 
the general rule such as those regarding 
the burden of proof, collective complaints 
and the use of statistical data which have 
aimed to accommodate the special na-
ture of discrimination proceedings. These 
rules apply only for cases of discrimination 
heard under civil procedure codes and not 
in the proceeding in front of the Constitu-
tional Court.

According to the Law, any person who be-
lieves that they have been discriminated 
against can file a lawsuit at the closest mu-
nicipal court. New procedural rules for dis-
crimination cases follow the guidelines in 
the EU discrimination directives and enable 
an easier standard of proof in discrimina-
tion cases.

According to Article 15(1) of the Law:

 “In cases when a person or group of 
persons provide facts in proceedings under 
Article 12 of this Law, corroborating allega-
tions that prohibition of discrimination has 
been violated, the alleged offender shall have 
a duty to prove that the principle of equal 
treatment or prohibition of discrimination 
has not been breached.”

This provision has shifted the burden of 
proof from the plaintiff to the respondent to 
prove that discrimination did not take place. 
This is a novelty in BaH civil proceedings, 
in which, according to the general rule, the 
plaintiff needs to provide facts and to prove 
every segment of the alleged breach and the 
respondent can remain passive. If the evi-
dence is simply out of reach of the plaintiff, 
the courts will find no violation. According 
to Article 15(2) statistical data can be used 
to shift the burden of proof and according to 
Article 15(3), in cases of failure of reasona-
ble accommodation, the burden of proof lies 
with the respondent.

These provisions also establish a judicial 
protection from discrimination which pro-
vides a direct access of victims to protection 
mechanisms. This contributes to legal cer-
tainty and facilitates access to justice.

According to the available data, the first liti-
gation under the Law was initiated by the 
anti-discrimination team of Vasa Prava, an 
NGO providing free legal aid, and the first 
judgment which found discrimination re-
sulted in litigation started by this NGO. In 
total, the Vasa Prava anti-discrimination 
team has initiated over 20 cases. The USAID 
Parliamentary Support Program published 
an assessment on the implementation of the 
Law, based on the litigation efforts of Vasa 
Prava, which made recommendations to 
relevant parliamentary committees.64 This 
assessment concluded that the Law has the 
potential to ensure protection for victims of 
discrimination and that the courts are capac-
itated to hear cases according to the provi-
sions of this Law.65 Even more importantly, 
some cases had a strategic impact and led 
to the development of new policy responses. 
One example is the “two school under one 
roof” case66 which lead to a new policy be-
ing adopted by the Ministry of Education and 



The Equal Rights Review, Vol. Ten (2013)

70

Science of the Federation of BaH introducing 
guidelines for school integration.

The Law has also proved valuable in chal-
lenging practices which had commenced 
prior to its enforcement. The definitions of 
discrimination in the Law have helped ad-
dress, for example, the failure to include 
children with disabilities in primary educa-
tion, the refusal to hire a qualified profes-
sional as a director in a primary school be-
cause she was a Catholic nun, and the segre-
gation of children in primary schools based 
on their ethnicity. 

However, overall, the number of discrimina-
tion cases litigated to date remains low. One 
of the reasons might lie in the scarcity of ini-
tiatives to promote the protection provided 
under this Law. A recent survey has shown 
that although 86% of interviewees per-
ceived discrimination to be a very pressing 
social problem, only 36% were aware of the 
existence of the Law and only 25% had any 
knowledge of the content of the Law.67 Fur-
thermore, it appears that many human rights 
NGOs are not aware of the possible changes 
litigation of discrimination cases could bring.

7. Institutional Responses to Inequality 
and Discrimination

Although the Law has put an important em-
phasis on protection from discrimination, 
its aim was not only to prosecute offenders 
but to establish a mechanism to detect pat-
terns of discrimination and to identify pro-
active responses by the central institution 
of the Ombudsman, and to a certain extent 
by the MHRR.

The Law has defined the existing Institution 
of the Ombudsman for Human Rights of BaH 
(the Institution) as the Central Institution for 
the Prevention of Discrimination. The Insti-

tution was established in 200268 according 
to the Paris Principles69 and its mandate in-
cludes the activities required by the relevant 
EU equality directives and proposed by the 
European Commission against Racism and 
Intolerance (ECRI) General Policy Recom-
mendation No. 2.70  

The Human Rights Ombudsman of BaH has, 
in accordance with the provisions of the Law, 
the role of the central institution to combat 
discrimination. It is important to note that 
the role of the Ombudsman does not include 
deciding equality and discrimination cases 
but it includes assisting victims, initiating an 
investigation and issuing recommendations 
which are not legally binding. 

The Institution was also vested with signifi-
cant responsibilities in raising awareness 
on discrimination and combating prejudice 
and stereotypes. Immediately after the adop-
tion of the Law, the Institution established a 
department for the elimination of all forms 
of discrimination. In 2011, the Institution 
published its first report on the manifesta-
tions of discrimination.71 Its aim was to in-
form the Council of Ministers of BaH and the 
Parliamentary Assembly of BaH about the 
allegations of discrimination the Institution 
had received since the adoption of the Law 
and recommend legislative amendments. Its 
aim was also to inform the public about dis-
crimination and inequality in BaH. The Om-
budsman concluded that there is a need for a 
stronger awareness-raising campaign on the 
existence of the Law, noting the disparity be-
tween the perception of discrimination and 
the low number of appeals the Institution 
has received. The Ombudsman also conclud-
ed that there is a need to establish a mecha-
nism to harmonise other laws with this Law.

This report has however shown that the 
Institution mainly deals with cases which 
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have a potential to be litigated. Thus the 
Ombudsman plays a role of a mediator rath-
er than a role of the human rights institu-
tion which would deal with systemic prob-
lems in the area of discrimination. It is also 
not clear whether the Institution informs 
the plaintiffs about the judicial proceedings 
which are available. 

A report published in October 2012 by a 
think-tank called “Analitika” tracked obsta-
cles preventing the efficient fulfilment of 
the role of the Institution in the protection 
of individuals from discrimination.72 The 
main obstacles relate to the reactive role 
the Ombudsman has played to date; there-
fore the report recommended a proactive 
approach to the promotion of the Law and 
its protection mechanisms, and the raising 
of public awareness of discriminatory prac-
tices in the country.

Alongside the Ombudsman, the MHRR has 
responsibility for monitoring the implemen-
tation of this Law as well as managing the 
central database of discrimination cases. The 
MHRR was tasked with adopting a Regula-
tion on the methods of collecting data on 
cases of discrimination, which would define 
the content and layout of a questionnaire to 
collect data and regulate other issues related 
to data collection. At the time of writing, such 
a Regulation is yet to be issued, although a 
working group was established in 2010. For 
this reason, it is almost impossible to assess 
the implementation of the Law or the chang-
es which it was supposed to bring. 

Moreover, the MHRR has failed to play a 
proactive role in equality and non-discrimi-
nation and has not published the annual re-
ports which the Law require it to produce. It 
has done nothing so far to promote the Law 
to the public or to professionals. Further, the 
Ministry has failed to fulfil its role in the de-

velopment of equality and non-discrimina-
tion policies.

It seems also that civil society organisa-
tions, although they have certainly done 
more than the MHRR, have not done enough 
to promote the Law or use it as a tool for 
advocacy. One of the few developments was 
the publishing of the Commentary to the 
Law by the Human Rights Centre of the Uni-
versity of Sarajevo73 which aimed to explain 
the Law both to professionals and the pub-
lic. Today, there are some further initiatives 
focusing on the implementation of the Law, 
including The Equal Rights Trust’s project 
“Developing civil society capacity to combat 
discrimination and inequality in BaH”, and 
projects of the Open Society Fund in BaH 
and the Civil Rights Defenders. The OSCE 
Mission to BaH has distributed, through its 
field offices, leaflets containing basic infor-
mation about the Law to NGOs and citizens’ 
services. Additionally, the Mission trained 
150 judges and prosecutors on application 
of the Law in 2011 and 2012. 

In early 2013, based on the set of recom-
mendations made by the USAID,74 the Joint 
Committee on Human Rights, Rights of Chil-
dren, Youth, Immigration, Refugees, Asylum 
and Ethics75 has adopted a new approach to 
monitoring the implementation of the Law 
and has tasked the MHRR to take more action 
to promote the Law and even to initiate the 
adoption of an action plan. The Joint Com-
mittee has also declared itself competent to 
review all new draft law and to determine if 
there is a need to harmonise it with laws pro-
hibiting discrimination.
 
8. Quotas and Preferential Treatment

Some important segments of equality re-
main unaddressed by the current legal re-
gime. These are particularly crucial for BaH 
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as a country in transition. In some cases, ex-
isting laws fail to comply with international 
standards on when differential treatment 
may be permissible. Even more worryingly, 
they have led to discrimination on different 
grounds. The next section looks at how quo-
tas and preferential treatment have influ-
enced the principle of equality in BaH.

Quotas have been one of the most popular 
ways in which BaH legislators attempted to 
achieve equality. There are quotas for access 
to public service, decision-making positions, 
the armed forces, the police and the judiciary. 
Also, a number of laws provide that “prefer-
ential treatment” should be applied in access 
to employment, health, education and access 
to resources for different parts of the popu-
lation solely based on their status76 rather 
than their needs. The application of quotas 
and preferential treatment has, in practice, 
put individuals who do not belong to these 
groups in a less favourable position, which 
might lead to discrimination. The Law on 
the Prohibition of Discrimination has failed 
to address the issues created by the omni-
presence of quotas in the legal system. The 
permissible different treatment test is the 
only new standard the Law has introduced 
but the implementation of this test on quo-
tas and preferential treatment provisions de-
pends on decision makers at different levels 
of the government.

The Dayton Agreement, which included the 
Constitution of BaH as one of its annexes, has 
introduced mechanisms aimed at ensuring 
parity between the parties to the armed con-
flict, along ethnic lines.77 Hence, elements of 
the consocial power-sharing theory78 can be 
identified in the BaH political system. 

Power-sharing and parity mechanisms are 
found across the political system of the 
country including in particular the election 

to the presidency and the legislature and 
appointments to the executive. The main 
policy mechanism applied to achieve power-
sharing and parity is ethnic quotas or quo-
tas for the “constituent peoples” (Bosniaks, 
Croats and Serbs) whereas all other groups 
remain outside these arrangements. Ethnic 
groups which are recognised as constituent 
peoples also vary in demographics and the 
parity applied can be considered to be “over-
representation as an additional guarantee 
of protection”79, or “disproportionality in fa-
vour of minorities”.80

As noted above, the Grand Chamber of the 
ECtHR found provisions introducing quotas 
for the election of the members of the Presi-
dency of BaH and the House of Peoples of the 
Parliamentary Assembly of BaH discrimina-
tory.81 The Court agreed that there are no 
requirements under the Convention to aban-
don totally the power-sharing mechanisms 
peculiar to BaH, but that there are other 
mechanisms of power-sharing which do not 
automatically lead to the total exclusion of 
representatives of other communities. Al-
though the ECtHR judgment was published 
in December 2009, there has been no agree-
ment yet on how to tailor future power-shar-
ing mechanisms so that they are compliant 
with the judgment. It appears at this moment 
that political parties are more inclined to es-
tablish a system which would aim for par-
ity but which would not simply exclude the 
“non-constituents”, without breeching any 
provisions of the ECHR.
 
In January 2013, the amendments of the 
Constitution of the Canton of Sarajevo (one 
of 10 cantons in the BaH entity Federation of 
Bosnia and Herzegovina) were welcomed as 
a step towards the implementation of the de-
cision of the ECtHR. These amendments have 
established a caucus of “others” along with 
caucuses of “constituent peoples” in the Can-
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tonal Assembly. The groups of “others” are 
now able to elect one of three deputy-presi-
dents of the Cantonal Assembly of the Canton 
of Sarajevo. This decision has the potential 
to enable the “others” to influence decision 
making of the Cantonal Assembly of Sarajevo 
– a significant achievement in so far as this 
Assembly is competent to adopt cantonal 
laws, budgets, and policies and to appoint 
the members of the Cantonal Government.

Quotas are applied not only as a parity policy 
instrument to ensure power-sharing but also 
in a number of different areas which are not 
necessarily elements of democratic systems. 
The number of such provisions in different 
laws is hard to estimate but they can be found 
in most laws governing appointments and 
employment. In respect to appointments, 
parity is usually achieved through quotas or 
preferential treatment and in respect to em-
ployment it is usually sought through prefer-
ential treatment alone. 

The appointment of a member to the Insti-
tution of the Ombudsman for Human Rights 
can be considered as an example of power-
sharing which is not a part of the consocial 
democracy model or theory:
 
 “[T]he Ombudsman shall be appointed 
from the ranks of the three constituent peo-
ples (Bosniaks, Serbs and Croats), which does 
not preclude the possibility of appointing an 
Ombudsman from the ranks of ‘others’.”82

Although this provision does not automati-
cally exclude the “non-constituents”, three 
Ombudsmen currently in office were ap-
pointed as members of one of three constit-
uent peoples. Ombudsmen are not in charge 
of different departments, there is no hierar-
chy between them and they also need to co-
sign all decisions made by the Institution. 
The Institution is nominally independent, 

but this power-sharing arrangement none-
theless forces parity of groups in a human 
rights institution, with the effect of exclud-
ing “non-constituents”.

Laws which regulate the employment of civil 
servants could be seen as an example of how 
preferential treatment was introduced in a 
system of employment which is otherwise 
based on candidates’ qualifications. All these 
laws contain provisions that relate to the na-
tional structure of civil servants, such that 
the structure of civil servants “shall generally 
reflect the national structure” of the popula-
tion in accordance with the most recent cen-
sus. None of these laws have regulated how 
this provision would be applied, which has 
opened a wide space for discretion and dif-
ferent interpretation. Only one law which 
regulates the employment in a local commu-
nity83 provides a test when preference can 
be allowed. In a case where two candidates 
have achieved equal scores, preference can 
be given to the candidate of the under-repre-
sented constituent people. This test could be 
considered to be aligned with the reasoning 
of the European Court of Justice (ECJ) in the 
cases of Kalanke84, Marschall85 and Abraha-
masson.86 Any other preferential treatment 
could be considered discriminatory. 

The common agreement on the legitimate 
aim for these exceptions is that they have 
attempted to ensure equal participation of 
constituent peoples and achieve a multieth-
nic civil service; otherwise the Ombudsmen 
could hardly find quotas to be proportionate, 
in particular because they exclude all “non-
constituents”.

Unfortunately, similar provisions can be 
found in other laws, governing, for example, 
access to employment for families of soldiers 
who died during the war, access to employ-
ment for war veterans and access to educa-
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tion for children of soldiers who died during 
the war, which do not contain any safeguards 
to ensure that these provisions were used 
only to achieve equality and that they do not 
adversely discriminate. 

All of these provisions could be challenged 
at least in private law suits according to the 
Law but there seems to be no real political 
will to evaluate the success and the justifica-
tion for some of these provisions in order to 
ensure equality for all. The Law on the Prohi-
bition of Discrimination test for justification 
of different treatment could be used to evalu-
ate these policies, but so far this has not been 
discussed or considered. Nor have these pro-
visions been tested in litigation. The same 
problem exists in respect of quotas in other 
power-sharing mechanisms which follow the 
same logic of the provisions already found to 
be discriminatory by the ECtHR. 

Equality of all persons and groups in a le-
gal system is an important goal for every 
society. The experience of BaH shows how 
hard it is to regulate equality through 
quotas and preferential treatment, in par-
ticular if policy makers, when focusing on 
group rights, fail to recognise the needs of 
other minority groups.

9. Conclusions

The Law on the Prohibition of Discrimina-
tion has opened a new chapter in the area 
of equality and non-discrimination in BaH. 
It has subsumed all of the standards which 
were developed over the years in compara-
tive law and could been seen as a beacon in 
the legal system of BaH when it comes to fu-
ture legislative developments. 

One lesson from the law-drafting process is 
that without a strong conditionality imposed 
by the European Union to regulate the area 

of equality and non-discrimination this Law 
would not have met international stand-
ards. Notably, even under the pressure of 
international organisations and the public, 
parliamentarians tried to narrow the power 
and scope of the Law as much as possible. 
Similarly, as expected, there has been strong 
resistance to the mainstreaming of equality 
and non-discrimination in other areas of law.

The Law on the Prohibition of Discrimina-
tion has proved to be useful for litigation. Al-
though the number of cases is still low, they 
have brought the issue of discrimination to 
the attention of policy makers and led to the 
development of new policies to address ine-
qualities. More importantly, these first cases 
have shown the enormous potential of litiga-
tion of discrimination cases.
 
There are many provisions in the legal sys-
tem of BaH which aim to ensure equality but 
there seems to be no coordination or consist-
ency between them. As seen in some of the 
examples in the area of power-sharing, this 
uncoordinated approach has led to discrimi-
nation against certain groups, and BaH is one 
of the countries in which the Constitution 
still openly discriminates against minorities. 

Much more is needed to achieve equality and 
to eradicate discrimination.  The current ap-
proach seems to be more reactive than pro-
active. There are no institutional initiatives 
which would assess equality and the preva-
lence of discriminatory practices in the coun-
try and no data is collected and published on 
cases of discrimination. 

One of the possible initiatives would be the 
adoption of an overall equality and non-
discrimination action plan which would 
address the current challenges and estab-
lish a strategic and coordinated approach. 
There are already some good initiatives in 
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this regard such as the Gender Action Plan 
of Bosnia and Herzegovina87 and the Action 
Plans which aim to address the problems 
faced by the Roma,88 which have adopted 
a proactive approach, but an overarching 
strategic document is still missing. With-
out such a document, different initiative 
might remain uncoordinated and equal-
ity and non-discrimination would not be 

mainstreamed. It will therefore be inter-
esting to monitor the follow-up to the Con-
clusions made by the Joint Committee on 
Human Rights, Rights of Children, Youth, 
Immigration, Refugees, Asylum and Ethics 
relating to the harmonisation of laws with 
the Law on the Prohibition of Discrimina-
tion and the adoption of an anti-discrimi-
nation action plan. 
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