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Healthcare Systems and Equality Rights
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Introduction

Health and equality are inextricably linked. 
As Richard Wilkinson and Kate Pickett docu-
ment in The Sprit Level: Why More Equal So-
cieties Almost Always Do Better, inequality is 
simply unhealthy.2 More unequal societies are 
associated with lower life expectancy, higher 
rates of infant mortality, lower birth weight, 
and greater rates of depression, among other 
poor health indicators.3 Additionally, for in-
dividuals, lower social status correlates to 
worse health outcomes at every level of the 
social hierarchy.4 In short, inequality at both 
the individual and societal level impacts ad-
versely on health.  Moreover, unequal health-
care systems in most countries – so-called 
tiered systems – exacerbate unequal health 
outcomes and other inequalities in society 
because they inevitably provide the least 
healthcare benefits to those most in need of 
healthcare.5 In this light, this article proposes 
that equality rights – both negative and posi-
tive equality rights – could contribute more 
to promoting the right to health for all.

This article also serves to illustrate the im-
portance of integrating equality rights with 
social rights. The rights to equality and 
non-discrimination have great potential to 
advance social rights, including the right to 
health. Yet, the relationship between equal-
ity and social rights remains underdevel-
oped and controversial.6 Indeed, legal schol-
ars have struggled for decades to create a 
framework that integrates these rights.7 
Commonly, they limit the discussion of 
equality and social rights to status-based or 

“negative equality”. Thus, they rely on data to 
demonstrate the close correlation of status-
based discrimination to socio-economic dis-
advantage and judicial decisions in cases in 
which status-based groups are denied social 
rights.8 The U.N. Committee on Economic, 
Social and Cultural Rights similarly asserts 
that “individuals and groups of individuals 
continue to face socio-economic inequality, 
often because of entrenched historical and 
contemporary forms of discrimination”.9 Im-
portantly, these discussions reveal the close 
connections between marginalised groups 
and marginalized rights.10

While recognising that women and other dis-
advantaged groups are often disproportion-
ately denied their social rights, this article fo-
cuses particularly on those disadvantaged in 
socio-economic terms, poor people. Rather 
than asserting that the denial of social rights 
has a disparate impact on legally protected 
groups – such as women, people with dis-
abilities or certain religious, racial or ethnic 
groups – it first seeks to establish “economic 
status” or “poverty” in and of itself as a legal-
ly prohibited ground of discrimination in the 
International Bill of Human Rights.11 Then 
moving beyond the notion of status-based or 
“negative equality”, the article proposes that 
the International Bill of Human Rights also 
recognises a positive right to equality.

Legal scholars have long recognised the differ-
ence between negative and positive concepts 
of equality.12 Mathew Craven, for example, 
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has explained that positive equality “would 
require that everyone be treated in the same 
manner unless some alternative justification 
is provided”.13 On the other hand, negative 
equality would “allow differences in treat-
ment unless they are based upon a number 
of expressly prohibited grounds”.14 In other 
words, positive equality demands equality 
as the norm and requires justification for 
any inequality. In contrast, negative equality 
allows all inequalities and requires justifica-
tion only in the limited circumstance when a 
specific inequality is shown to be based on a 
particular ground that is prohibited in law.

In international human rights law, equality is 
generally recognised only in its negative form, 
commonly known as “non-discrimination”.15 
Indeed, numerous international human 
rights treaties address non-discrimination, 
including the International Convention on 
the Elimination of All Forms of Racial Dis-
crimination and the Convention of the Elimi-
nation of All Form of Discrimination Against 
Women.16 Conversely, the positive right to 
equality is rarely recognised in international 
or domestic law. This article proposes rec-
ognising that the positive right to equality, 
derived from Article 26 of the International 
Covenant on Civil and Political Rights, ap-
plies to social rights just as it applies to civil 
and political rights.17 In this manner, the arti-
cle argues that a right to social equality is en-
shrined in the holistic human rights frame-
work established in the International Bill of 
Human Rights.

The U.N. Committee on Economic, Social 
and Cultural Rights asserts: “Guarantees of 
equality and non-discrimination should be 
interpreted, to the greatest extent possible, 
in ways which facilitate the full protection of 
economic, social and cultural rights.”18 

This article proposes ways in which the 
rights to equality and non-discrimination in 
the International Bill of Human Rights may 
be interpreted to more fully protect social 
rights, particularly the right to health. Only 
by addressing these rights in an integrated 
and holistic human rights framework can the 
challenges of realising them be fully under-
stood.

1. Health and Inequality

Inequality is closely connected to poor 
health outcomes and reduced life expectan-
cy. The disparity in life expectancy between 
countries is well known. In 2008, the World 
Health Organization (WHO) Commission on 
Social Determinants of Health reported that 
a child born in Lesotho has a life expectancy 
at birth of 42 years, while a child born in Ja-
pan or Sweden has a life expectancy greater 
than 80 years.19 Less well known is that there 
are also enormous health gaps within coun-
tries, where life expectancy between social 
groups varies as much as twenty years.20 In 
Australia, for example, the life expectancy 
for indigenous people is about sixteen years 
less than the life expectancy for all Austral-
ians.21 In the United States, there is a similar 
life expectancy gap between blacks living in 
poor areas and whites living in rich areas.22 
Wilkinson reports the shocking fact that the 
death rates in the poorest areas of the United 
States are higher than those in Bangladesh, 
one of the poorest countries in the world.23

The WHO Commission concluded that the 
“health gap” is caused by inequalities in the 
social determinants of health, including edu-
cation, living conditions, employment, social 
protection and healthcare.24 It reported that 
200 million children globally are not achiev-
ing their full development potential because 
of inadequate nutrition, lack of maternal and 
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child healthcare, and limited developmen-
tal and educational opportunities.25 Further, 
urbanisation and the spread of slums are 
adversely impacting on the quality of air, 
water and other living conditions.26 The rise 
in temporary and part-time work to create a 
“flexible” and competitive workforce results 
in employment insecurity for workers ad-
versely impacting on their health.27 Poverty 
is a major obstacle to improving population 
health and reducing health inequality; yet, 
four out of five people in the world lack basic 
social security coverage.28 Finally, 1.3 billion 
people have no access to healthcare because 
they cannot afford to pay for it when they 
need it, while over 100 million people per 
year are driven below the poverty line due to 
catastrophic healthcare costs.29 

In response to these inequalities, the WHO 
Commission recommended that govern-
ments (1) implement universal early child-
hood development programmes; (2) provide 
quality universal, compulsory and free pri-
mary and secondary education; (3) ensure 
greater availability of affordable housing and 
upgrade slums by providing water, sanitation 
and electrical services for all; (4) provide 
quality work for men and women with a liv-
ing wage that takes into account the real cost 
of healthy living; (5) establish and strength-
en universal social protection that supports 
income sufficient for healthy living; and (6) 
ensure universal access to healthcare regard-
less of ability to pay.30 Notably, these “social 
determinants of health” correlate closely to 
the economic and social rights in the Inter-
national Bill of Human Rights, including the 
rights to education, adequate housing, clean 
water and adequate sanitation, social secu-
rity, full employment and decent work, and 
the highest attainable standard of health.31 
There is no doubt that ensuring the enjoy-
ment of these human rights by all would im-

prove the health and lives of many people in 
the world today.

Beyond advancing social rights, Wilkinson 
and others argue that inequality in a so-
ciety also impacts adversely on health. In 
rich countries, he maintains, differences in 
health outcomes are related to inequalities 
in income and social status, rather than to 
an absolute standard of living.32 To support 
this contention, Wilkinson documents stud-
ies showing that in Taiwan, Canada and the 
United States, death rates are lowest in areas 
with the smallest income differentials, rather 
than in areas with the highest incomes.33 He 
maintains that the data “shows very clearly 
that it is the most egalitarian states and 
provinces, rather than the richest, that are 
the healthiest”.34 Similarly, Wilkinson reports 
that “at all levels of economic development 
infant mortality rates tend to be lower in 
more egalitarian countries”.35 Even in devel-
oping countries, infant death rates are higher 
for more unequal societies.36 In sum, there is 
much evidence to show that “there is indeed 
a strong tendency for more unequal societies 
to have lower average standards of health 
and shorter life expectancies”.37

Not only are infant mortality rates greater 
and life expectancy shorter in more un-
equal societies, but individuals lower down 
the social hierarchy have greater social and 
psychological stress, including depression 
and anxiety, and shorter life expectancies.38 
Life is shorter and the quality is poorer the 
farther down the social hierarchy people 
live.39 For Wilkinson, these extreme health 
inequalities must be equated to violations of 
the right to life.40 Highlighting this assertion, 
he suggests: “perhaps we should liken the in-
justice of health inequalities to that of a gov-
ernment that executed a significant portion 
of its population each year without cause”.41 
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Indeed, where social policy results in health 
inequalities that significantly reduce life ex-
pectancy, the rights to equality, health and 
life are all implicated.

In sum, the evidence leaves no doubt that in-
equality, poor health and low life expectancy 
are closely connected in many complex ways. 
In this light, this article discusses avenues 
for linking equality rights and social rights – 
particularly the right to health – in a holistic 
human rights legal framework.

2. The Rights to Equality and Non-dis-
crimination

2.1 Meanings of Equality

Although the right to equality is central to 
human rights, the meaning of the term con-
tinues to be widely debated. Theorists often 
consider the simplest form of equality to be 
one-to-one equality.42 This type of equality is 
best illustrated in law by the example of one-
person-one-vote.43 The UN Human Rights 
Committee explains that this principle re-
quires that each elector have one vote and 
further that each vote count equally.44 Any 
inequality between two votes is a violation.45 
This same form of simple one-to-one equal-
ity applies to many civil and political rights, 
such as the rights to freedom of opinion and 
expression, rights against arbitrary arrest 
and the right to a fair trial.46 It also applies 
in the laws requiring free and compulsory 
school for all children,47 and to general rules, 
such as no-parking signs and speed limits, 
which also apply equally to everyone.48

Another form of equality frequently ad-
dressed in law is “bloc equality”.49 Bloc 
equality requires equality between blocs but 
not within blocs. For example, bloc equality 
might require that the incomes of women on 

average be equal to the incomes of men on 
average.50 The achievement of bloc equality, 
however, does not imply the achievement of 
simple one-to-one equality.51 Thus, the aver-
age incomes of women and men might be 
equal and yet there might be gross inequal-
ity in incomes within each bloc between the 
men and between the women.52 Bloc equality 
is completely consistent with gross inequali-
ties within a bloc as long as, on average, the 
two blocs are equal.53 These two types of 
equality – simple individual equality and bloc 
equality – respond to the question “equality 
for whom?” 

Separate from the question “equality for 
whom?” is the question “equality of what?”54 
This is often the point of ideological disa-
greement. Market liberals can be described 
as narrowly egalitarian, meaning that they 
support the equal distribution of minimal 
property rights and certain civil and political 
rights.55 They oppose, however, any broaden-
ing of equality beyond the narrow limits of 
this sphere.56 More leftward ideologies seek 
to broaden the spheres to which equality 
applies.57 Thus, as Douglas Rae explains in 
Equalities, the conflict often construed be-
tween “liberty” and “equality” is really be-
tween “equality in the narrow” and “equality 
in the broad”.58

Much of the dispute about the breadth of 
equality is resolved in the International Bill 
of Human Rights because it mandates the 
scope of its equality and non-discrimination 
provisions. Basically, the International Bill 
of Human Rights enshrines the compromise 
reached on what it is that States must dis-
tribute equally and without discrimination. 
States accept this compromise when they 
become parties to the international human 
rights treaties. The next step therefore is to 
clarify the precise meanings of the non-dis-
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crimination and equality provisions in the 
International Bill of Human Rights, rather 
than to debate whether the Bill encompasses 
“equality in the narrow” or “equality in the 
broad”.

2.2 International Bill of Human Rights 

Over the past sixty years, international hu-
man rights law has focused primarily on 
bloc equality, also called non-discrimination, 
status-based equality or negative equali-
ty.59 There has been little scholarly work on 
individual one-to-one equality, also called 
positive equality, and much less on how it ap-
plies to social rights or other economic and 
social fields regulated by the government. 
Legal scholars, as noted above, have focused 
on demonstrating that people denied their 
social rights, most often poor people, are 
disproportionately defined by race, sex, lan-
guage, religion or other legally recognised 
status. The equality and non-discrimination 
provisions in the International Bill of Human 
Rights could address social rights more di-
rectly, however, if “poverty” were recognised 
as a status and one-to-one equality as a com-
plement to social rights.60 Both approaches 
find support in the International Bill of Hu-
man Rights.

2.2.1 Negative Equality

Together, the Universal Declaration on Hu-
man Rights (UDHR), the International Cov-
enant on Civil and Political Rights (ICCPR) 
and the International Covenant on Economic, 
Social and Cultural Rights (ICESCR) form the 
International Bill of Human Rights, which 
contains multiple provisions on equality and 
non-discrimination.61 There are two key pro-
visions in the UDHR.62 The first is Article 2, 
which entitles everyone to all the rights in 
the UDHR “without distinction of any kind, 

such as race, colour, sex, language, religion, 
political or other opinion, national or social 
origin, property, birth or other status”.63 This 
provision prohibits discrimination based on 
an enumerated or other status. Importantly, 
“property” is one of the grounds of distinc-
tion prohibited.

According to the drafting history of the 
UDHR, the word “property” was proposed in 
the Sub-Commission by the expert from the 
Soviet Union as part of a larger amendment 
extending the grounds – race, sex, language 
or religion – that were recognised in the UN 
Charter.64 Later in the Commission on Human 
Rights, the United Kingdom proposed delet-
ing the word “property” but the Soviet Union 
objected, stating that “it was most important 
that rich and poor should have the same 
rights”.65 It is well recognised by commenta-
tors that “property” in the non-discrimina-
tion provision refers to economic status, in 
other words wealth or poverty status.66 In 
fact, the Spanish version of the UDHR states 
“posición económica” in the place “property” 
in the Article 2 list of prohibited grounds of 
distinction.67 

The non-discrimination provision in the 
UDHR, therefore, prohibits wealth-based 
distinctions. It also applies to all of the rights 
in the UDHR. This means that it prohib-
its wealth-based distribution of education, 
healthcare and social security just as it pro-
hibits wealth-based access to voting in public 
elections or to justice in the courts. Accord-
ing to Johannes Morsink, the drafters of the 
UDHR understood that the non-discrimina-
tion provision, as it attaches to all the rights 
in the UDHR, calls for far-reaching egalitari-
anism.68 Both the ICCPR and the ICESCR con-
tain similar non-discrimination provisions, 
requiring State Parties to ensure the rights 
in the Covenants without distinction on the 
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basis of these same enumerated grounds, in-
cluding “property” or economic status.

Nonetheless, public financing systems fre-
quently do discriminate against poor people 
in the delivery of social rights. In response, 
the Committee on Economic, Social and 
Cultural Rights has urged governments to 
protect poor people from discrimination on 
the basis of their “economic status”.69 Oddly 
however, the Committee on Economic, Social 
and Cultural Rights does not recognise that 
“property” in Article 2 of the ICESCR means 
“economic status” but has chosen to recog-
nise “economic status” instead under “other 
status”.70 This is unfortunate as the grounds 
explicitly enumerated in Article 2 are likely 
to require higher scrutiny than those covered 
by “other status”.71 Moreover, it is certainly 
easier for states to refuse to recognise an 
“other status” than it is for them to ignore a 
status that is explicitly listed in the Covenant. 
Whether under “property” or “other status”, 
however, the prohibition against discrimina-
tion on the basis of economic status should 
serve to secure social rights for people most 
in need of these rights.72

2.2.2 Positive Equality

The second key provision in the UDHR is Ar-
ticle 7, which entitles everyone to “equality 
before the law” as well as “equal protection 
of the law”.73 Although the drafters did not 
clarify or define the meaning of these terms, 
it is clear that most of them understood that 
there is a difference between the concepts 
of non-discrimination, equality before the 
law and equal protection of the law.74 In-
deed, the presence of separate provisions 
indicates that they viewed these rights as 
distinct. The ICCPR contains a similar pro-
vision recognising “equality before the law” 
and “equal protection of the law”. Article 26 
of the ICCPR provides: 

“All persons are equal before the law 
and are entitled without any discrimination 
to the equal protection of the law. In this re-
spect, the law shall prohibit any discrimina-
tion and guarantee to all persons equal and 
effective protection against discrimination 
on any ground such as race, colour, sex, lan-
guage, religion, political or other opinion, 
national or social origin, property, birth or 
other status.”75

The drafting history of Article 26 of the ICCPR 
reveals considerable debate and no consen-
sus was reached on the meaning of the terms 
non-discrimination, equality before the law 
and equal protection of the law.76 According 
to Manfred Nowak, “equality before the law” 
means simply that the law must be applied 
in the same manner to all.77 In his view, this 
provision contains no guarantee of substan-
tive equality but is rather aimed exclusively 
at enforcement.78 On the other hand, “equal 
protection of the law”, is directed at the na-
tional legislature and imposes both negative 
and positive obligations.79 Nowak maintains 
that this interpretation reflects the historical 
roots of the two phrases, “equality before the 
law” originating from the French Revolution, 
and “equal protection of the law” from the 
Fourteenth Amendment to the US Constitu-
tion.80

Two conclusions about the meanings of 
these terms can be drawn certainly from the 
express language of Articles 2 and 26 of the 
ICCPR in conjunction with the drafting histo-
ry. First, Articles 2 and 26 of the ICCPR were 
intended to protect distinct rights; the notion 
of non-discrimination as well as the ideas of 
equality before the law and equal protection 
of the law.81 Second, the express language of 
the non-discrimination provision in Article 2 
obligates State Parties to provide legal pro-
tection against status-based discrimination 
with respect to the rights in the ICCPR.82 By 



The Equal Rights Review, Vol. Six  (2011)

67

comparison, the equality clauses in Article 
26 are not limited to the rights in the ICCPR 
but extend beyond to any field in which the 
government acts.83 

In 1989, the Human Rights Committee, re-
sponsible for monitoring the implementa-
tion of the ICCPR, issued General Comment 
18, interpreting Articles 2 and 26 as well as 
the other references to equality and non-dis-
crimination in the ICCPR.84 As the term “dis-
crimination” is not defined in the ICCPR, the 
Committee drew on the definitions in the In-
ternational Convention on the Elimination of 
All Forms of Racial Discrimination (ICERD) 
and the Convention of the Elimination of 
All Forms of Discrimination against Women 
(CEDAW) and defined discrimination in the 
ICCPR to be: 

“[A]ny distinction, exclusion, re-
striction or preference which is based on any 
ground such as race, colour, sex, language, re-
ligion, political or other opinion, national or 
social origin, property, birth or other status, 
and which has the purpose or effect of nul-
lifying or impairing the recognition, enjoy-
ment or exercise by all persons, on an equal 
footing, of all rights and freedoms”.85  

Although recognising that the principles of 
equality before the law and equal protection 
of the law are also guaranteed by Article 26, 
the Committee did not define these rights 
or explain how they might be distinguished 
from the principle of non-discrimination.86 
The Committee did confirm that the scopes 
of Articles 2 and 26 are distinguishable:

“In the view of the Committee, Ar-
ticle 26 does not merely duplicate the guar-
antee already provided for in article 2 but 
provides in itself an autonomous right. It 
prohibits discrimination in law or fact in any 
field regulated and protected by the public 

authorities. Article 26 is therefore concerned 
with the obligations imposed on States Par-
ties in regard to their legislation and the ap-
plication thereof”.87

In other words, Article 26 is not limited to 
ensuring equality of the rights in the ICCPR 
but extends the equality guarantees to any 
field the government regulates.88 Because the 
government is obligated to regulate the fields 
involving the rights in the ICESCR, the equal-
ity guarantees in ICCPR Article 26 extend to 
the rights in the ICESCR for those states that 
have ratified it.

Despite multiple equality and non-discrim-
ination provisions in the ICCPR, the Human 
Rights Committee has limited its discussion 
to one type of equality - non-discrimina-
tion. In its concluding observations on the 
United States, for example, the Committee 
notes its concern “that some 50% of home-
less people are African American although 
they constitute only 12% of the United States 
population”.89 Similarly, in the concluding ob-
servations on Canada, the Committee:

“(…) is concerned by information 
that severe cuts in welfare programs have had 
a detrimental effect on women and children, 
for example in British Columbia, as well as on 
Aboriginal people and Afro-Canadians”.90 

For New Zealand, the Committee regrets 
that “Maori still experience disadvantag-
es in access to healthcare, education and 
employment”.91 As to Japan, 

“(…) the Committee is concerned 
about discrimination against lesbian, gay, 
bisexual and transgender persons in em-
ployment, housing, social security, health 
care, education and other areas regulated 
by law”.92
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These are all concerns about status-based 
discrimination.

This overview of the equality and non-dis-
crimination provisions in international hu-
man rights law, as well as the drafting his-
tory, raises the possibility that the multiple 
provisions might well guarantee more than 
status-based non-discrimination. Indeed, a 
similar argument has been made in Canada, 
where the Charter of Rights and Freedoms 
(the Charter) contains multiple provisions 
on equality and non-discrimination. Section 
15(1) of the Charter, like the International 
Bill of Human Rights, includes several distinct 
equality provisions. Section 15(1) states:

“Every individual is equal before 
and under the law and has the right to equal 
protection and equal benefit of the law with-
out discrimination based on race, national 
or ethnic origin, colour, religion, sex, age, or 
mental or physical disability.”93

Despite multiple equality provisions, in An-
drews v. Law Society of British Columbia,94 the 
Canadian Supreme Court construed Section 
15(1) to cover only status-based non-dis-
crimination. In Andrews, the Court decided 
that, to bring a claim under Section 15(1), 
a plaintiff must show: (1) differential treat-
ment; (2) an enumerated ground; and (3) 
discrimination in a substantive sense involv-
ing factors such as prejudice, stereotyping, 
and disadvantage.95 In so doing, the Court re-
duced four different equality clauses to one 
meaning – non-discrimination. As one Jus-
tice wrote, “it can reasonably be argued that 
the opening words, which take up half the 
section, seem somewhat excessive to accom-
plish the modest role attributed to them”.96 
Indeed, the drafting history of the equality 
provisions in the Charter amply evidences 

the intent for the equality clauses to address 
more than status-based discrimination.97 

Current interpretations of the equality and 
non-discrimination provisions in the Inter-
national Bill of Human Rights raise the same 
concerns.98 Multiple provisions, intended to 
protect distinct rights, are conflated to pro-
tect only against discrimination, in other 
words, negative equality. Moreover, non-dis-
crimination claims often impose significant 
hurdles for claimants. Proving that a specific 
differentiation correlates to an enumerated 
or similar status, as well as showing that 
this differentiation also involves stereotype, 
prejudice or disadvantage, are not trivial 
burdens.99 In contrast, if one vote is not 
equal in weight to another vote, there is no 
need to also prove that the differentiation is 
based on any particular status or historical 
disadvantage. One-to-one equality of votes is 
required regardless of one’s status. This con-
cept of one-to-one equality, often recognised 
in conjunction with civil and political rights, 
such as the right to vote, might prove helpful 
to realising social rights. 

3. The Right to Health

The inequalities in the enjoyment of one 
social right – the right to health – reveal 
the complex relationship between equality 
rights and social rights. The right to health is 
enshrined in the UDHR, numerous interna-
tional human rights treaties and the majority 
of national constitutions.100 The ICESCR, how-
ever, provides the most comprehensive legal 
obligation as it applies to all the people in the 
160 countries that are currently parties to 
the Covenant.101 Article 12 of the ICESCR re-
quires these countries to “recognize the right 
of everyone to the enjoyment of the highest 
standard of physical and mental health”.102 



The Equal Rights Review, Vol. Six  (2011)

69

Further, it calls on the governments to take 
steps to achieve this right by providing ma-
ternal and child healthcare, ensuring safe 
workplaces, maintaining a healthy environ-
ment, preventing and controlling epidemics 
and securing healthcare for all.103

In 2002, the Committee on Economic, Social 
and Cultural Rights issued General Comment 
14, which provides additional detail on the 
normative content of the right to health.104 
The Comment states that “the right to health 
must be understood as a right to the enjoy-
ment of a variety of facilities, goods, serv-
ices and conditions necessary for the reali-
zation of the highest attainable standard of 
health”.105 It also clarifies that the right to 
health includes both timely and appropriate 
healthcare and the underlying determinants 
of health, such as potable water, adequate 
sanitation, nutritious food, secure housing, 
healthy working and environmental condi-
tions and access to health-related education 
and information.106

Significantly, parties to the ICESCR must en-
sure equal access for all to healthcare and 
the underlying determinants of health.107 Ac-
cordingly, payment for healthcare services 
must be equitable; governments should not 
burden poor households disproportionately, 
compared to rich households, with health 
expenses.108 Additionally, health resource al-
locations should not favour expensive cura-
tive healthcare, which is often accessible 
only to privileged people, at the expense of 
primary and preventative healthcare, which 
benefits the larger population.109 The ICE-
SCR acknowledges that governments have 
constraints due to limited resources, and 
thus it allows for progressive realisation of 
the right to health. Nonetheless, it imposes 
an immediate obligation upon governments 
to guarantee the enjoyment of the right to 

health without discrimination.110 Further, 
governments have the immediate obligation 
“to ensure equitable distribution of all health 
facilities, goods and services”.111

The Committee on Economic, Social and 
Cultural Rights is troubled by status-based 
inequalities and notably by inequalities that 
adversely impact on poor people. For exam-
ple, in its 2004 Concluding Observations on 
Colombia, the Committee indicated concern 
about the reduction in subsidies for health-
care, which made access to healthcare in 
rural areas more difficult and adversely im-
pacted on women and indigenous groups.112 
The Committee urged the government: 

“(…) [T]o allocate a higher percent-
age of its GDP to the health and education 
sector and to ensure that its system of sub-
sidies does not discriminate against the most 
disadvantaged and marginalized groups”.113

Similarly, in 2004 the Committee urged the 
government of Ecuador to allocate a higher 
percentage of GDP to the health sector, and 
to address discrimination against indigenous 
peoples and Afro-Ecuadorians in health and 
other fields.114

To the United Kingdom, the Committee in-
dicated its concern in 2009 that health in-
equalities had widened among social classes, 
“especially with regard to health care goods, 
facilities and services”.115 It therefore recom-
mended that the government “intensify ef-
forts to overcome the health inequalities and 
unequal access to health care”, and urged the 
government “to reduce health inequalities by 
10% by 2010, measured by infant mortality 
and life expectancy at birth”.116 As to Brazil, 
the Committee noted with concern a signifi-
cant difference in life expectancies between 
the black and white populations and recom-
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mended that the government take a sharper 
focus on health and poverty eradication pro-
grammes to address this discrepancy.117 The 
Committee also noted with concern the gap 
in key health indicators between indigenous 
and non-indigenous people in Australia, in 
particular among women and children, and 
called on the government to take immediate 
steps to improve their health situation.118

Additionally, the Committee highlights, in 
General Comment 20 on non-discrimination, 
several areas of concern for healthcare sys-
tems. For example, the Committee states: “In 
relation to young persons, unequal access 
by adolescents to sexual and reproductive 
health information and services amounts to 
discrimination.”119 Further, denial of access 
to health insurance on the basis of health 
status may also amount to discrimination.120 
Notably, the Committee indicates that gov-
ernments should not discriminate on the 
basis of a person’s place of residence; thus, 
governments must ensure “even distribution 
in the availability and quality of primary, sec-
ondary and palliative health care facilities” 
in all regions, including urban and rural ar-
eas.121 Overall, the Committee seeks to elimi-
nate status-based inequalities, both formal 
and substantive.122 It understands “other sta-
tus” to be flexible and commonly recognises 
new social groups that are vulnerable and 
suffer marginalisation.123 

In addition to the Committee, Paul Hunt, the 
UN Special Rapporteur on the right of every-
one to the enjoyment of the highest attain-
able standard of physical and mental health 
from 2002 to 2008 (Special Rapporteur on 
the right to health), addressed, in particular, 
a right-to-health approach to health systems. 
In his 2008 annual report to the Human 
Rights Council, he explained: 

“At the heart of the right to the high-
est attainable standard of health lies an ef-

fective and integrated health system encom-
passing health care and the underlying de-
terminants of health, which is responsive to 
national and local priorities, and accessible 
to all. Without such a health system, the right 
to the highest attainable standard of health 
can never be realized.”124  

Hunt also views equality and non-discrimi-
nation as core features of a health system.125 
In the 2008 report, he stated that govern-
ments have “a legal obligation to ensure that 
a health system is accessible to all without 
discrimination”, and “that disadvantaged 
individuals and communities enjoy, in prac-
tice, the same access as those who are more 
advantaged”.126  

In sum, both the Committee on Economic, So-
cial and Cultural Rights and the Special Rap-
porteur on the right to health deem equality 
and non-discrimination to be important fea-
tures of a health system that respects human 
rights. Further, they both urge governments 
to ensure that adequate resources are allo-
cated to health systems so that poor people 
have equal access to health facilities, goods 
and services and the underlying determi-
nants of health. To realise the right to health 
for all people, however, governments must 
recognise that “economic status”, in other 
words “poverty”, is a prohibited ground of 
discrimination and that positive or one-to-
one equality requires health systems to offer 
the same health facilities, goods and services, 
as well as the same underlying determinants 
of health, to all.

4. Equality Rights in Healthcare Systems

4.1 Negative Equality

Non-discrimination in healthcare is guar-
anteed by the non-discrimination provision 
in Article 2 of the ICESCR, and it is also a 
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key feature of the right to health in Article 
12. Even those States that do not recognise 
the right to health are prohibited by Article 
26 of the ICCPR from discriminating in any 
field in which the government acts. Virtually 
every national government acts in the field 
of health and is therefore prohibited from 
discriminating in that field. Nonetheless, 
structural inequalities are widespread in do-
mestic healthcare systems, which are often 
purposefully designed to allocate benefits on 
the basis of status.  

One strikingly obvious example was the 
two-tiered healthcare system in apartheid 
South Africa,127 which discriminated on the 
basis of race much like the education system 
challenged in Brown v. Board of Education,128 
which the United States Supreme Court held 
violated the Equal Protection Clause of the 
United States Constitution. Such two-tiered 
systems for health, education or social secu-
rity, which discriminate on the basis of race, 
violate the equality and non-discrimination 
provisions in the ICCPR and the ICESCR. 
Healthcare systems are, however, more often 
tiered on the basis of economic status. Tiered 
healthcare systems, also called “segmented” 
systems, exist in numerous forms.129

In Mexico, for example, healthcare is deliv-
ered via two separate systems.130 The social 
security system provides services to indi-
viduals who are formally employed and to 
their families. The Ministry of Health pro-
vides services for the remaining population, 
including individuals who are informally 
employed, occasionally employed and unem-
ployed, as well as their families.131 A group of 
non-governmental organisations conduct-
ing an analysis of the 2002 health budget 
discovered that about 65% of health spend-
ing was allocated to the formally employed 
population while only 35% to the informally 
employed and unemployed, although each 

group contained about 50% of the popula-
tion.132 Thus, the informally employed and 
unemployed population received significant-
ly less per capita funding for healthcare, al-
though they were likely to have more health-
care needs. 

This two-tiered healthcare system, by distin-
guishing between groups on the basis of em-
ployment status, discriminates essentially 
on the basis of economic status. Although the 
government’s intent in creating the “second” 
tier was to provide healthcare to millions of 
people who had none,133 this cannot justify 
continuation of such a discriminatory sys-
tem.134 A national plan to progressively real-
ise the right to health, including equality in 
access to and the provision of healthcare, is a 
key component of the right to health.135 

In 2008, the Constitutional Court of Colom-
bia was faced with a challenge to a similar 
two-tiered system of healthcare.136 In Co-
lombia, the healthcare system is divided 
along similar lines as the healthcare system 
in Mexico; a “contributory” system for for-
mally employed people and their families 
and a separate “subsidised” system for other 
people, providing substantially less benefits 
than the contributory system.137 The 1993 
law establishing this scheme, however, also 
called for the unification of the two systems 
by 2001.138 Nonetheless, the two systems 
were never unified. In a July 2008 decision, 
the Constitutional Court ordered the govern-
ment to unify the benefits in the two systems, 
first for children and then progressively for 
adults.139 In reaching this decision, the Court 
relied upon ICESCR Article 12 as well as the 
Committee’s General Comment 14 on the 
right to health.140 In particular, the Court not-
ed that the right to health includes the right 
to a system of health protection that provides 
equal opportunity for all to enjoy the highest 
attainable level of health.141 The continued 
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inequality of the two-tiered system was sim-
ply unacceptable to the Court.142 

Another type of two-tiered system is cre-
ated by “segmenting out” middle and high-
income groups into private health insurance 
schemes, leaving the public sector health 
services to focus on poor people.143 Indeed,

“[t]he World Bank and others have 
encouraged private healthcare financing in 
recent years as a way of allowing the dimin-
ished public sector to concentrate on provid-
ing comprehensive coverage for a ‘basic’ or 
‘minimum’ package of services”.144

This type of segmented health care system 
also creates separate systems for rich and 
poor people.145 Not surprisingly, segmenting 
out is likely to result in unequal health servic-
es, reflecting and reinforcing socio-economic 
inequalities.146 According to David McCoy,

“[a] significant private medical sec-
tor weakens the public provision of health-
care, especially as the resources to patient 
load is more favourable in the private sector 
– it sucks out more health resources than it 
relieves the public sector of workload”.147 

The World Health Report 2010 also confirms 
that multiple pools, each with their own ad-
ministrations, “are inefficient and make it 
difficult to achieve equity”.148

It is not difficult to reach the conclusion that 
public healthcare delivered in two tiers, as 
exemplified in Mexico and in Colombia, does 
not comply with Article 2 of the ICESCR on 
non-discrimination or with Article 12 on the 
right to health. The evidence suggests that 
other types of two-tiered systems, such as 
those that allow the wealthier population 
to opt out of the public system, might also 

violate the right to non-discrimination on 
the basis of economic status by resulting in 
unequal health facilities, goods and serv-
ices for the two populations. These systems 
might also conflict with the obligation to use 
maximum available resources to progres-
sively realise the right to health because the 
administrative costs for multiple systems are 
higher than for a single system as they lose 
resources to inefficiency. These issues, as 
well as many others concerning the struc-
ture and financing of multi-tiered healthcare 
systems, require more attention from human 
rights scholars and practitioners, as well as 
the UN Human Rights Committee and the 
Committee on Economic, Social and Cultural 
Rights.

4.2 Positive Equality

The positive right to equality, one-to-one 
equality, is not linked to status. In the two 
International Covenants, Article 26 of the IC-
CPR has the only provision that is not linked 
to particular groups or particular rights. 
This is, therefore, the most likely founda-
tion from which to derive a positive right 
to equality. On the other hand, one-to-one 
equality could be implied in the substantive 
rights of the ICESCR, just as the right to vote 
implies a right to one vote of equal weight 
to other votes. Indeed, a universal system of 
primary education, compulsory and free to 
all, which is guaranteed by Article 13 of the 
ICESCR, also implies one-to-one equality. 
Similarly, Article 12 of the ICESCR should 
require a universal system of healthcare 
that provides equal benefits to all, enshrin-
ing the right to one-to-one equality. On these 
bases, healthcare systems that do not pro-
vide universal and equal benefits to all do 
not comply with the positive right to equal-
ity or the right to health.
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Decentralisation is one threat to positive 
equality.149 For example, in Mashavha v. Presi-
dent of the Republic of South Africa, the Con-
stitutional Court of South Africa held invalid 
a presidential proclamation made under the 
Interim Constitution that assigned the ad-
ministration of social services to provincial 
governments.150 The Court recognised that 
historically gross inequalities had been le-
gally imposed on the basis of race and also 
on the basis of geographical area, and that 
therefore, “the need for equality could not be 
ignored” in interpreting the Interim Consti-
tution.151 Accordingly, the Court found that it 
would offend human dignity and the funda-
mental right of equality to allow higher old 
age pensions or child benefits in one province 
than that allowed in another. Such a system 
would “create different classes of citizenship 
and divide South Africa into favoured and 
disfavoured areas”.152 In so doing, the Court 
recognized a right to individual one-to-one 
equality with respect to social benefits. 

Mashavha demonstrates that decentralisa-
tion of resource allocations may raise con-
cerns about one-to-one equality. Similarly, 
inequality in the availability of services and 
medicines across districts in the United 
Kingdom implicates the positive right to 
equality.153 Christopher Newdick points out 
that with so many Primary Care Trusts in the 
country, “there is potential for significant dif-
ferences in policy between them”.154 And he 
questions whether this is desirable in a na-
tional health service.155 In response, Newdick 
suggests that, in the absence of guidance 
from the central government, Primary Care 
Trusts should form consortia to increase eq-
uity and consistency throughout the National 
Health Service.156 As he notes, it is important 
to be able to explain decisions on individual 
requests, as well as to “demonstrate that like 
cases are treated alike”.157 To do so, Primary 

Care Trusts must balance individual rights 
against the needs of a community system.158

In the same vein, the positive right to equali-
ty also has considerable potential to equalise 
health care spending in Brazil and Colombia 
where individual right-to-health claims are 
widespread. In Brazil, for example, poorer 
individuals may not have equal access to the 
medicines that wealthier individuals obtain 
from the public healthcare system as the 
latter have better access to courts and are 
able to bring right-to-health claims, which 
are routinely granted.159 Similarly, in Colom-
bia, the great number of individual right-to-
health claims – 674,612 health-related con-
stitutional claims between 1999 and 2008 
– risks jeopardising one-to-one equality.160 
Most of these claims were brought by indi-
viduals in the healthcare tier with better 
benefits, skewing the system more than the 
two tiers system already did.161

When courts grant health benefits to one in-
dividual that cannot also be universalised, 
this violates the positive right to equality. 
This results from a failure to balance the in-
dividual right to health with the collective 
right to a system of equal health benefits.162 
As the Constitutional Court of South Africa 
stated in Soobramoney v. Minister of Health, 
KwaZulu-Natal, to manage limited resources 
sometimes the State will need “to adopt a 
holistic approach to the larger needs of so-
ciety rather than focus on the specific needs 
of particular individuals”.163 Importantly, to 
ensure the positive right to equality, the state 
will need to ensure it can universalise any 
health benefit it provides.

The Canadian case Chaoulli v. Quebec is likely 
the most notable case raising the issue of 
one-to-one equality in healthcare.164 In that 
case, the claimants challenged as unconsti-



The Equal Rights Review, Vol. Six (2011)

74

tutional the Quebec statutes that prohibited 
private insurance for healthcare services that 
were available in the public system. They ar-
gued that given the serious delays in the pub-
lic healthcare system the statutes preventing 
them from buying private insurance violated 
their rights to life and personal security un-
der the Canadian and Quebec Charters of 
Rights and Freedoms.165 At trial, the court 
found that the purpose of the statutes was 
“to guarantee equal and adequate access to 
health care for all Quebeckers”, which “was 
motivated by considerations of equality and 
dignity”.166 Although the waiting lines were 
long, the trial court found, as a matter of fact 
based on the expert testimony, that creating 
a parallel private system would not solve the 
waiting times.167 Indeed, the evidence at trial 
indicated that a parallel private system would 
have a negative impact on waiting times.168  
Accordingly, the trial court dismissed the 
claims, as did the court of appeal.

The Supreme Court of Canada, however, held 
in a four-to-three decision, that the Quebec 
statutes infringed on the rights to life and se-
curity under the Quebec Charter by denying 
the claimants a solution to avoid the waiting 
lines.169 Moreover, after surveying the sys-
tems in other provinces and OECD countries, 
the Court held that the government had failed 
to justify the infringement on these rights 
as there were a number of other measures 
available “to protect the integrity of Quebec’s 
health care plan”.170 In contrast, the dissent 
agreed with the findings of the trial judge 
that “[t]he only way to guarantee that all the 
health care resources will benefit all Que-
beckers without discrimination is to prevent 
the establishment of a parallel private health 
care system”.171 Thus, the dissent concluded 
that the claimants had failed to show that the 
Quebec statutes were arbitrary.172 “Indeed, 
the evidence prove[d] the contrary.”173 

Chaoulli has been severely criticised.174 
Among the concerns, commentators main-
tain that the majority found facts contrary 
to the evidence at trial, failed to defer to the 
Legislature on a social policy issue, and mis-
characterised the government interest as 
preserving the existence of the Quebec health 
care system as opposed to the equality of the 
system.175 Martha Jackman contends that the 
Court’s decision “is directly at odds with the 
underlying equality-based premises of the 
Canadian medicare system”.176 Here, the gov-
ernment chose to establish a one-tier system 
of healthcare that provides equity between 
the wealthy and the poor, as well as between 
the healthy and the ill.177 Against this system 
of equalised health care, the majority would 
have the government create a two-tiered 
system in which those with the ability to do 
so purchase healthcare in a private system, 
while those who cannot pay or who are de-
nied private insurance because they are al-
ready ill or disabled “are left to languish and 
die on public waiting lists”.178 

According to Jackman, Chaoulli violates 
equality rights under both the Quebec and 
Canadian Charters as well as under inter-
national human rights law.179 She sums it up 
this way:

“The majority’s reasoning and re-
medial order in Chaoulli, which recognize 
only the health care rights of the advantaged, 
and which ignores the rights of those who, by 
reason of poverty, chronic illness, or disabil-
ity, are forced to rely exclusively on the public 
system, is profoundly at odds with the right 
to life, right to health, and equality guaran-
tees set out under both the ICCPR and the 
ICESCR.”180

Notably, the Canadian and Quebec Charters 
do not include positive social rights such as 
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the right to healthcare. In such circumstanc-
es, there is the danger that the civil and polit-
ical rights, which have constitutional status, 
will outweigh economic and social “inter-
ests” such as healthcare. As Jeff King points 
out, had the Charters recognised a positive 
right to healthcare, the Chaoulli Court would 
have had to confront the competing “right” of 
Quebeckers to equality in healthcare.181

These cases illustrate that the positive right 
to equality in healthcare may be threatened 
by decentralisation of resource allocations, 
the absence of constitutional social rights 
and even the right to bring individual claims 
for healthcare services and goods. The holis-
tic approach in the International Bill of Hu-
man Rights, however, points the way toward 
a balanced approach in which the right to 
equality applies across all the rights – not 
only civil and political rights – and to all peo-
ple – not just those who can afford to exercise 
their individual rights. One-to-one equality is 
an essential aspect of the right to healthcare, 
no less than it is an essential aspect of the 
right to vote.

Conclusion

Legal scholars, courts and human rights bod-
ies are exploring the relationship between 
equality rights and social rights but are of-
ten restricted by some legal impediment in 
the jurisdiction. In some instances, the con-
stitutional framework lacks social rights. 
In others, the right to equality is limited by 
legal precedent that has merged the right to 
equality with the right to non-discrimination, 
obliterating any positive right to equality. In 
the holistic human rights framework estab-

lished in the International Bill of Human 
Rights, however, equality and non-discrimi-
nation are distinct and are also intrinsically 
related to social rights. The interrelation of 
these rights is reflected in the text of the hu-
man rights instruments and in their drafting 
history. Moreover, the language, the overall 
framework and the historical record all sup-
port the notion that the unrestricted equal-
ity provisions – those that are not explicitly 
limited to specific rights – apply across all 
rights, including the social rights. Indeed, the 
positive right to equality applies to all fields 
in which the government acts.

Over the past decade, a renewed recognition 
of social rights as “real” human rights com-
bined with empirical evidence that the de-
nial of equality with respect to these rights 
impacts on all human rights, presents a new 
context for defining a positive right to equal-
ity. Additionally, experience has shown that 
civil and political equality is simply not pos-
sible without some level of social equality.  In 
this context, drawing on the original holistic 
human rights framework of the International 
Bill of Human Rights promotes a broader un-
derstanding of the right to equality, one that 
is linked to all the human rights in the Bill, a 
positive right to equality that is distinct from 
non-discrimination.  This positive right to 
equality demands one-to-one equality with 
respect to social rights – such as the right to 
healthcare – just as it demands one-to-one 
equality with respect to civil and political 
rights – such as the right to vote. In this ho-
listic human rights framework, both negative 
and positive rights to equality are essential 
complements to social rights.
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