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Health Justice, Equality and Fairness: 
Perspectives from Health Policy and 
Human Rights Law

One has the strange impression of switching between parallel 
worlds when reading the main human rights and health policy 
works on the issues of health justice. Different contexts, intellectu-
al traditions, conceptual frameworks and arguments, while run-
ning their own course, seem to be driven by similar fundamental 
concerns about what it is that a society ought to do regarding peo-
ple’s health needs. Instead of crossing over from one discourse to 
the other, it is desirable to have the two “talk” to each other. 

ERT spoke with Norman Daniels, Professor of Ethics and Popula-
tion Health at the Department of Global Health and Population, 
Harvard School of Public Health, Harvard University, and Paul 
Hunt, Professor at the Department of Law/Human Rights Centre, 
University of Essex, and former United Nations Special Rapporteur 
on the right of everyone to the enjoyment of the highest attainable 
standard of physical and mental health (August 2002-July 2008). 
We spoke with Professor Daniels on the phone, and recorded and 
transcribed his replies. Professor Paul Hunt provided us with his 
written answers to a few related questions. Each has seen the re-
plies of the other, although they have not had the chance for a real 
live dialogue. But each word below is their own, and each question 
is presented exactly as asked. Still, this notional double interview 
is a “fabrication” which, while it cannot create a dialogue between 
international human rights lawyers and health policy experts, can 
at least demonstrate the need. 
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ERT: Professor Daniels, you are one of the 
leading authorities on health justice and 
health equity. How did you become inter-
ested in this area?

Norman Daniels: Through my initial inter-
est in my own work in political philosophy, I 
became interested in examining theories of 
justice to see which had the best support. It 
seemed to me at the time that there was more 
agreement about how to distribute health-
care than a number of other social goods, so 
it gave better answers about how we should 
carry out such distribution. I later came to 
see that this was a bit naïve, but neverthe-
less, that was what initially got me thinking 
about justice and healthcare. So my route to 
this area of interest was through more theo-
retical concerns. My interest in health and 
healthcare has subsequently grown as a sep-
arate focus of interest. 

ERT: Professor Hunt, you are one of the 
leading experts on the right to the high-
est attainable standard of health (or "the 

right to health" for short). Can you tell us 
what led you to become involved in this 
area and why you consider it to be an im-
portant area of research and action?

Paul Hunt: For some years I focussed on 
classic civil and political rights, but, in the 
early 1990s, I shifted my attention to eco-
nomic, social and cultural rights. At that 
time economic, social and cultural rights 
were grossly neglected by virtually every-
one – the UN, courts, national human rights 
institutions, established human rights non-
governmental organisations, and so on. As 
for professionals working in the domains of 
economic, social and cultural rights - health 
workers, educationalists, or nutritionists - 
for the most part they had not even heard of 
the rights to health, education or food. And 
how could they? Almost nobody was talk-
ing about them! Yet economic, social and 
cultural rights are a central feature of the in-
ternational code of human rights, as well as 
numerous national constitutions. It seemed 
to me that it was wrong for the human rights 
community to privilege civil and political 
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rights and neglect economic, social and cul-
tural rights. Of course it was no coincidence 
that these much-neglected economic, social 
and cultural rights were especially impor-
tant to much-neglected communities, espe-
cially the disadvantaged and impoverished. 
The first economic, social and cultural right 
that I wrote about was the right to the high-
est attainable standard of health, because its 
implementation is a matter of (literally) life 
and preventable death for billions around 
the world.

ERT: Given that your mandate as UN Spe-
cial Rapporteur was extensive and com-
plex and your resources extremely lim-
ited, how did you organise your work?

Paul Hunt: Before identifying my objectives 
as Rapporteur, I consulted widely and finally 
settled on three main goals. One, to raise the 
profile of the right to health as a fundamen-
tal human right; two, to clarify the legal obli-
gations arising from the right to health; and 
three, to search for ways to operationalise 
this fundamental human right. Additionally, I 
decided to focus on two themes: poverty and 
the right to health; and discrimination and 
inequality and the right to health. Over six 
years, these goals and twin themes shaped 
my thirty-or-so UN reports. They reflect 
what I saw as the main challenges in 2002 – 
and these remain pretty much the main chal-
lenges today.

I wrote right-to-health reports on the coun-
tries I visited, prepared thematic right-to-
health reports, such as on maternal mortal-
ity, and took up with governments numer-
ous complaints I received from ordinary 
people alleging that their right to health 
had been violated1.  

ERT: In your reports, how did you address 
the issues of fairness, equality and equity 
in health?

Paul Hunt: My twin themes of poverty and 
non-discrimination were designed to ensure 
that the issues of fairness, equality and eq-
uity were always central to my work.

These issues led to particular thematic re-
ports, such as the UN General Assembly re-
port on mental disability and the UN Com-
mission on Human Rights report on sexual 
and reproductive health. They also led to 
particular country reports, such as the re-
port on neglected diseases in Uganda - ne-
glected diseases are those mainly suffered by 
the poorest people in the poorest countries. 
Fairness, equality and equity also led to re-
ports on undocumented people in Sweden 
and indigenous peoples in Peru. Of course, 
when I wrote on other issues, such as access 
to medicines, I looked at fairness, equality 
and equity because they are key elements of 
the right to the highest attainable standard 
of health. In 2008, I submitted to the UN Gen-
eral Assembly Human Rights Guidelines for 
Pharmaceutical Companies in relation to Ac-
cess to Medicines that include provisions on 
disadvantaged individuals, communities and 
populations; these provisions are explicitly 
based on the human rights concepts of equal-
ity and non-discrimination. The following 
year, I applied these concepts to the specific 
policies and programmes of GlaxoSmithKline 
when examining the right-to-health respon-
sibilities of this major pharmaceutical com-
pany.

My reports remind states, and others, that 
they have a legal obligation to provide access 
to health-related services without discrimi-
nation and this means that they must have in 
place out-reach programmes for disadvan-
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taged individuals and communities that are 
sensitive to, for example, gender and cultural 
context.

ERT: When promoting fairness, equality 
and equity, what were among the main 
obstacles you encountered?

Paul Hunt: Many governments do not have 
in place effective health information systems 
enabling them to know the health status of 
individuals and populations in their jurisdic-
tions. In many cases, the absence of reliable 
health information extends throughout the 
country, including to the dominant popula-
tion groups. But the data problem is even 
more acute in relation to disadvantaged 
populations, such as ethnic minorities, in-
digenous peoples, the rural and urban poor, 
migrant workers and so on. Even if avail-
able, very often, the data are not routinely 
and reliably disaggregated by sex, ethnicity, 
rural/urban, age, socio-economic group and 
so forth. Of course, this makes it difficult to 
formulate and implement the most effective 
health policies, programmes and projects 
that will reach these disadvantaged groups.

Despite these data limitations, much more 
could be done, in all the countries that I 
looked at, to put in place health-related out-
reach programmes for the disadvantaged 
and impoverished. Of course, better health 
information would help to make these pro-
grammes sharper and more effective. But 
most governments have enough information 
to establish more effective out-reach pro-
grammes than they presently have in place.

Also, although governments have legally 
binding obligations to enhance access to 
health-related services for all, rarely are 
these obligations either considered in the 
relevant policy-making processes or argued 

before the courts and other adjudicative 
mechanisms.

ERT: Professor Daniels, what do you con-
sider to be the main challenges to equality 
and fairness in healthcare, in the United 
States and internationally?

Norman Daniels: The United States is, in my 
view, a somewhat different problem to that in 
many other OECD countries, as well as some 
of the middle and low-income countries. In 
the United States, we have less commitment 
to distributing healthcare more equally than 
we do other goods. In most European and 
Commonwealth countries, there are long-
standing forms of systems that deliver uni-
versal coverage to their populations. In the 
United States, however, this has been a big is-
sue. Just recently, on 19th January 2011, there 
was a vote by the Republicans, who have re-
gained control of the House of Representa-
tives, through which they tried to repeal the 
Obama health reform, which had partially 
closed the insurance gap but did not even 
do that universally. In general, in the United 
States, we have strong vested interests that 
are more concerned about making money 
out of healthcare than they are about equity 
in healthcare, and those interests stand in 
opposition to universal coverage in the Unit-
ed States. The politicisation of this issue in a 
partisan way is a great misfortune, but it re-
ally does reflect a longstanding disagreement 
between the conservatives, the liberals and 
the centre in the United States. There ought 
to be a state role in delivering healthcare to 
the population. So in the United States, I see 
this as an ongoing and rather serious prob-
lem. 

In many other wealthy countries, I think 
there are in place better efforts at health 
systems, which are more equitable in the dis-
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tribution of healthcare. In the last 30 years, 
we have learnt from social epidemiology that 
the distribution of health in a population is 
not simply the result of the distribution of 
healthcare. There are significant health ine-
qualities in all countries, whether or not they 
have universal coverage. For example, the 
distribution of education, jobs, residential 
housing, and political opportunity, including 
political participation, can all have a signifi-
cant impact on the distribution of health in 
a population. So the health inequalities that 
exist in many wealthy countries reflect some 
of those inequalities, despite there being a 
system of universal health coverage. I think 
there remain a lot of problems in other coun-
tries. But in many of them where there is at 
least universal health coverage for medical 
services, there is some growing awareness 
of the other relevant factors which I have 
identified, which means there may be efforts 
to make policies more equitable regarding 
health. 

ERT: Is there a country at present that is 
the best in terms of healthcare fairness? 
How do you assess the other wealthy 
countries, especially in Western Europe, 
as well as Australia, Canada, New Zee-
land? Do you have a favourite? 

Norman Daniels: No I don’t have one favour-
ite country. There are different efforts in dif-
ferent countries. There are several countries 
that take reasonably good approaches. For 
example, Norwegian and Swedish efforts im-
press me. There is also a lot of concern in the 
UK about equitable distribution of healthcare 
and the result is better there than elsewhere. 
There are several countries which I think do 
a reasonably good job at promoting equality 
in health. 

ERT: You have in the past been recognised 
for your conception of healthcare justice 
based on fair equality of opportunity. As 
the concept of fair equality of opportunity 
has no universally agreed definition, could 
you explain how, if at all, this principle 
should be translated into making ration-
ing decisions in healthcare? What does it 
mean to make a choice in healthcare ra-
tioning such that the choice advances fair 
equality of opportunity? 

Norman Daniels: I must firstly question the 
assumption behind your question. It is true 
that I do indeed argue that a general princi-
ple of protecting opportunity and, perhaps, 
the Rawlsian principle of fair equality of op-
portunity is an appropriate one, and such a 
general principle gives you a general picture 
of the grounds for our obligation to protect 
health in a population. I am very clear, how-
ever, that I do not think that this principle can 
answer a whole range of important resource-
allocation and rationing questions. For that 
reason, I have argued that one has to supple-
ment this principled account of fair equality 
of opportunity with a fair deliberative proc-
ess. There is reasonable disagreement about 
how to promote equality of opportunity 
through healthcare provision in a popula-
tion, so one needs to have a mechanism for 
resolving those disagreements. In my earlier 
book, Just Health Care,2 I did believe that the 
equal opportunity principle could answer 
a lot of rationing questions, but I no longer 
believe that and argued against that over the 
last decade.3
 
ERT: In view of the fact that you do not 
consider that the principle of fair equal-
ity of opportunity can provide sufficient 
guidance in rationing decisions, do you 
believe it is possible and indeed desir-
able to find a set of substantive princi-
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ples according to which such decisions 
can be made? 

Norman Daniels: I am not sure it is possi-
ble to agree on something that would look 
like a set of principles, because although 
there are considerations that we can take to 
be very important in making resource allo-
cation decisions – such as, for example, the 
seriousness of the condition, the prevalence 
of the condition, and the amount of benefit 
we can do through intervention, such consid-
erations interact and trade-off against each 
other in complicated ways. People reasona-
bly disagree about how to trade such consid-
erations off against each other, so although I 
think it would be nice to be able to develop 
a set of principles, I do not think that we are 
in a position to do that. I think that what we 
need is a lot more practice at making deci-
sions about more specific types of trade-offs 
in specific contexts. Maybe out of that we can 
accumulate commitments as to how to trade 
these principles off against each other, which 
could form a basis for further rationing de-
cisions over time. This could emerge as our 
commitment to a fair system of rationing, but 
I do not think we are in a position ahead of 
time to agree on how to do that. That is why 
we need to focus on achieving a fair delibera-
tive process.

ERT: Turning to your advocacy of a fair 
deliberative process, how can we be sure 
that we do not reproduce and entrench 
the power relationships in society in 
such a process of deliberation? How can 
a deliberative process transcend the ba-
sic structures of domination and power in 
society? Does deliberation not legitimise 
the status quo rather than transcending 
an unequal and unjust society? 

Norman Daniels: I do not think that there 
can be any guarantees that any kind of de-
liberative process will transcend power rela-

tions in society. Any straightforwardly demo-
cratic process could reflect those relations. 
Such a deliberation will always risk being 
biased. But what’s the alternative? A group 
of experts sitting and making these decisions 
by themselves, without the constraints that 
come from hearing a range of stakeholders 
from within society? We all know that those 
experts themselves may reflect some of the 
same power relationships within that so-
ciety. The question is whether this is a rea-
sonable, if not fool-proof, way of arriving at 
some way of enhancing legitimacy and arriv-
ing at fairness. I think it improves on any of 
the alternatives that might be available to us. 
There are certainly a lot of questions about 
how one develops a process and manages 
it so as to prevent, for example, charismatic 
people from being able to sway others and 
thereby hold undue power within the proc-
ess. It could be that if one had commissions 
set up that were stacked by the powers that 
be, then this might serve to replicate the ex-
isting power structure in trying to co-opt the 
deliberative democratic process. There is no 
procedural guarantee. 

On the other hand, we might experiment 
with different mechanisms to see which of 
them produces better results. But this raises 
a hard question: how do you measure what 
counts as a better result? And how can we 
gather evidence about which democratic 
procedures work better? If we knew what 
counted as a fair outcome, we would not 
need to find a procedure for arriving at it, 
unless it was a way to enhance legitimacy, or 
reassure us that we were coming up with an 
appropriate solution to a problem where we 
had agreed upon criteria. It is because we do 
not agree on the criteria for what counts as 
a fair outcome of a process, or a fair distri-
bution of resources, that we need a process 
that everyone can agree is fair. And of course, 
that presupposes that we can agree on what 
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counts as a fair process. That is an empirical 
question and I am not sure how we set about 
doing that, although we do rely on such pro-
cedures all the time, to the extent that there 
is disagreement. 

ERT: Professor Hunt, in your view, given 
finite budgets, how should a Minister 
of Health choose between one possible 
health intervention and another? What 
does the right to health contribute to the 
issue of prioritisation?

Paul Hunt: It is sometimes suggested that 
international human rights law does not per-
mit prioritisation and, some ten or fifteen 
years ago, that was probably the prevailing 
orthodoxy. But thinking on economic, social 
and cultural rights has evolved in recent 
years. For example, when invited by the UN 
to prepare guidelines on a human rights ap-
proach to poverty reduction, Siddiq Osmani, 
Manfred Nowak and I came to the more nu-
anced view that international human rights 
law permits prioritisation, while imposing 
certain conditions on the process and out-
comes of prioritisation.4 

Certainly, the right to health remains work-
in-progress and one of the areas where much 
more human rights work is needed is around 
prioritisation of health interventions. Health 
economists and ethicists have given a lot of 
attention to prioritising and rationing health 
interventions, using principles like cost-ef-
fectiveness and equity. Although they have 
not solved the dilemmas (far from it), they 
have given the issues considerable attention 
from which the human rights community 
must learn. Human rights practitioners have 
yet to get to grips with these difficult issues, 
even though prioritisation often privileges 
the health needs of wealthy, urban popula-
tions over the entitlements of the rural poor. 
In practice, prioritisation often marginalizes 

the health entitlements of women, people 
with disabilities and other disadvantaged 
groups. This mirroring and deepening of pat-
terns of inclusion and exclusion is offensive 
to the right to the highest attainable stand-
ard of health.

In a UN General Assembly report of 2007, 
I made some preliminary observations on 
prioritisation and the right to health. One 
key point is that human rights sometimes 
require prioritisation of particular substan-
tive health interventions (e.g. those arising 
from core obligations), but they also demand 
a range of procedural considerations (e.g. 
participation, monitoring and accountabil-
ity) that must be taken into account when 
setting priorities. Also, priority-setting must 
give regard to improving the situation of in-
dividuals, communities and populations that 
are especially disadvantaged, including those 
living in poverty. Further, while human rights 
have a constructive contribution to make to 
prioritisation, they are unlikely to provide 
neat answers to highly complex issues, any 
more than do ethics, economics or general 
theories of justice. Human rights are likely to 
rule out some processes and some choices, 
leaving a number of options, all of which are 
legitimate. 

Even though we still await a refined and com-
prehensive human rights approach to health 
priority-setting, it is clear, when we look at 
what is happening on the ground, that most 
states are not doing anywhere near enough 
to meet their legally binding obligation to es-
tablish health-related out-reach programmes 
for the disadvantaged and impoverished. 
And for this, governments must be held ac-
countable.

ERT: Professor Daniels, in international 
human rights law, there is a recognised 
right to the highest attainable standard of 
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health but there is very little dialogue be-
tween lawyers, policy-makers and intel-
lectuals in the area of healthcare justice 
as to what such a right involves. What do 
you think the right to the highest attain-
able standard of health consists of? And 
do you think it is a useful concept?

Norman Daniels: I do think there is a way 
of talking about a right to health and a right 
to healthcare that makes sense. First of all, a 
right to health is not a right that ensures that 
your health is going to be good regardless of 
what is done for you. Nobody can guarantee 
that, and it would be ridiculous to suggest 
that this is what one means by a right to 
health. I take a right to health to mean that 
individuals have a claim to, and society has 
a correlative duty to ensure, the distribution 
of the determinants of health in a way that 
is fair to all people. So one needs some pri-
or notion of social justice in order to clarify 
what that distribution is. 

For example, we all know that there is a so-
cio-economic status (SES) gradient of health. 
The higher on that SES hierarchy you are, the 
longer and healthier your life, and that is true 
in every country. The question, therefore, is 
which SES differences constitute a fair distri-
bution of the components of SES, for example 
income, education, or more broadly opportu-
nity. Reasonable people are going to disagree 
about what counts as fair distribution. How 
much better off should the best off people be 
allowed to be? A strict or radical egalitarian 
approach is a rare bird, and there is no coun-
try that is strictly egalitarian in that way. So if 
one takes that as evidence that nobody really 
considers this to be a manageable view, then 
we need to establish which inequalities are 
acceptable. 

Is any inequality that generates a health in-
equality unjust? If the answer to that ques-

tion is “yes”, then health is the tail that wags 
the dog of justice and that is problematic, as 
there are many other social goods besides 
health which should be taken into considera-
tion. There are many other things that peo-
ple think are important and that they might, 
in fact, want to trade health for. We all trade 
health in our lives for some other kind of 
goods. We may choose to live far away from 
our place of work because we like the rural 
setting, but we may then have to commute 
longer with the resulting additional risks of 
death on the highway. Therefore, we all make 
such trade-offs in our own lives. To suggest 
that we would never trade health for any-
thing else presents a complication in decid-
ing which other inequalities are allowable if 
we do not want to let health be the determi-
nant of all of them. If health, however, is just 
one among many other goods, we need to es-
tablish a theory about how to distribute all of 
such goods. Unfortunately, very few theories 
give us clear answers to all such questions. 
So my position is that inequality is an impor-
tant issue. The question of  which inequalities 
are allowed within a right to health becomes 
something that we need a more general an-
swer to. 

In answer to your question about what I 
think about the right to health and health-
care, I think of it as implying entitlements 
that individuals have to a socially relative ar-
ray of services (in the case of healthcare) that 
is the outcome of a process of fair delibera-
tion under reasonable resource-constraints. 
Now historically, the health benefits packag-
es which exist in most health systems are not 
the result of any such deliberative process. 
They are historically determined by social 
practices in medicine and elsewhere. They 
include many services that are less impor-
tant than others we might add or substitute 
for them and since every society faces some 
level of resource restrictions - as health is 
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not the only important social good - then 
reasonable decisions have to be made about 
which health services are more important to 
deliver to a population than others. So I see 
entitlement to healthcare services as a con-
tingent claim that individuals with specific 
conditions have to services that are part of a 
reasonable array of services; society decides 
what that array is through appropriate de-
liberative procedures. Where we lack those 
procedures, and we do in most countries, 
then there is still a body of socially relative 
decisions that have been made and they may 
become a background against which one has 
to make further decisions. But some societies 
are now in the position where they realise 
that some process needs to be put in place 
for making more reasonable decisions about 
allocation of resources. In the United King-
dom, until the current government came in, 
the National Institute for Health and Clinical 
Excellence (NICE) was supposed to help to 
make recommendations. There are processes 
in Norway and Sweden for doing that. In Ger-
many, the story is somewhat different. They 
do not want to impose constraints on any-
thing that counts as efficacious unless there 
are cost-considerations about the pricing of 
what is covered. So the mechanism that has 
been put into place to look at efficiency fron-
tiers for new drugs is an effort to set up price 
guidelines so the government can negotiate, 
based on a decision that if something falls 
below a threshold, then we don’t cover it. 

In the United States, we are in a much worse 
situation because nobody wants to address 
the problem in an honest way. I fear also that 
something similar is currently taking place 
in the United Kingdom, given that there was 
no discussion in the election regarding the 
decisions now being made in relation to the 
National Health Service. All of this was a big 
surprise that was not part of the election 
campaign and there was no public discussion. 

The decisions have been made following the 
appointment of a new health minister by the 
new government, and this was not part of a 
public agenda that has any mandate behind 
it. It is not transparent in many dimensions 
and it was never part of any kind of election 
campaign, although, in my view, inclusion of 
a discussion in an election campaign does 
not tell you what the right thing to do is in all 
cases. This is still to be favoured, however, in 
a world that respects democratic process.

The current situation in the United Kingdom 
is a case where something that was not dis-
cussed is now being made part of the policy 
agenda of the government. Whatever criti-
cisms one had of NICE, and I have some, and 
others have more, it at least was concerned to 
find out what public attitudes were through 
its Council and its statements on social val-
ues. In my view, it was morally questioning 
an adherence to a strong cost-effectiveness 
threshold in light of important arguments 
that people made that one ought to be flex-
ible about how you use that, and this was a 
slow ten-year progress. I see that as evidence 
that there was a deliberative process going 
on, and people were listening to each other. 
Now that is going to be buried in the lack of 
transparency in the new system. 

ERT: Professor Hunt, in international 
human rights law, what are the main el-
ements of the right to the highest attain-
able standard of health?

Paul Hunt: In 2000, the UN Committee on 
Economic, Social and Cultural Rights set out 
in some detail what it understands the right 
to health to mean. Of course, the Committee 
emphasises that the “right to health is not 
to be understood as a right to be healthy”.5  

Briefly, this fundamental human right encom-
passes medical care, as well as access to safe 
water, adequate sanitation, a safe working 
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environment, access to health-related infor-
mation and education, and other critical pre-
conditions of good health. Crucially, it places 
an obligation on governments to address 
discrimination and inequality. The right to 
health requires governments to enhance ac-
cess for disadvantaged individuals, commu-
nities and populations; in other words, it has 
a social justice component. It also requires 
governments to put in place arrangements 
that facilitate the active and informed par-
ticipation of those affected by health-related 
policies, programmes and practices. The 
right to the highest attainable standard of 
health is subject to progressive realisation, 
i.e. no government is expected to realise it 
overnight – or even in ten years – but to pro-
gressively work towards its realisation. This 
means we need indicators and benchmarks 
to measure whether or not progress is being 
made. However, the right to health is subject 
to resource availability, in other words, more 
is demanded of Canada than Chad. Monitor-
ing and accountability are vital elements of 
the right to the highest attainable standard 
of health. Accountability must not be under-
stood to mean only judicial accountability; it 
also includes non-judicial mechanisms, such 
as public enquiries established by national 
human rights institutions, which can be 
much more accessible to the disadvantaged 
and impoverished than courts of law. At the 
core of the right to health is an equitable, in-
tegrated, responsive, effective health system 
that is accessible to all and of good quality. 

Plainly, the right to health is extensive and 
complex. Although subject to progres-
sive realization, some elements of the right 
(known as “core obligations”) are of imme-
diate effect, such as the requirement of non-
discrimination. The challenge is to apply the 
elements of the right to health - non-discrim-
ination, equality, progressive realization, 
core obligations, participation, accountabil-

ity, and so on - to specific health issues, like 
medicines, water and sanitation, sexual and 
reproductive health, the skills drain, and so 
on. Addressing this huge challenge remains 
work-in-progress but, thanks to the efforts of 
countless individuals and organizations, we 
are gradually identifying the main right-to-
health obligations of states, as well as other 
actors.

ERT: Professor Daniels, in general terms, 
how do you envisage the role of human 
rights lawyers in promoting healthcare 
justice? 

Norman Daniels: I think that it is not the 
role of lawyers or courts to make specific 
decisions about coverage. I think what law-
yers should be pushing for is to ensure that 
there is an appropriate process in place 
elsewhere in the health system, and that 
the decisions that emerge from it are recog-
nisably the results of that kind of process, 
with reasons generated as grounds for its 
policy. I think of the role of human rights 
lawyers as one of enforcing a fair process in 
decision-making about healthcare coverage, 
not in making very specific decisions about 
coverage themselves. 

There is a certain kind of bias within law 
which is namely that it is largely focused on 
individuals who have the standing to bring 
suits, and that raises a question of who is ac-
tually identified as a “victim”. The legal proc-
ess tends to favour somebody who has stand-
ing to bring a suit, and might, therefore, have 
the power and authority to do that as a result, 
for example, of their wealth. Such individu-
als with the necessary power and authority 
stand in opposition to a group of people who 
might be affected by making resources avail-
able to that individual, or individuals like 
that individual, in favour of others. 
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I particularly have in mind the mess that ex-
ists in Colombia which I see as highly prob-
lematic. They have the system of tutelas 
there, through which individual claims based 
on constitutional rights to life and dignity 
are brought. These suits focus on healthcare 
needs that claimants argue threaten life with 
dignity. The Ministry of Social Protection in 
Colombia lacks an appropriate form of proc-
ess for making decisions about coverage. 
This is a longstanding problem in Colombia 
as in many other countries. There are often 
plausible grounds for the courts to say that 
nobody knows why a particular benefit is 
part of a benefits package over another ben-
efit, and when it appears to be as important 
for a life with dignity as something else, there 
is no reason not to include it. It is unlikely, 
however, that the courts actually have the 
resources and adequate information to make 
such decisions, so I see this as a longstanding 
dilemma. 

Despite Keith Syrett’s view in his book on the 
role of the courts6, in which he takes Jim Sab-
in and I to task having overstated our view on 
the issue, I think that there is a lot of agree-
ment between his view and mine, which is 
that the role of the courts in decision-making 
is to try to make sure that the state puts in 
place mechanisms for making the decisions 
in a reasonable way rather than being in the 
position to decide which particular health 
programme is more important than another. 

One further point I would like to make in 
relation to the relationship between human 
rights and priority-setting in health is one 
which I made in an article which I co-authored 
with Sophie Gruskin in 20087. Our argument 
is that there is a very important problem of 
priority-setting that lurks behind the inter-
national framework for human rights. Right 
claims themselves within that framework do 
not have priority over each other, and even 

claimants to the same right cannot be ranked 
in order of priority. Therefore, for example, 
when you undertake an effort to improve a 
progressive realisation of the right to health 
in a particular setting, you have many choic-
es which are not determined by priorities 
that come from within that international le-
gal framework. Our argument was that the 
approach to priority-setting which Jim Sabin 
and I were developing might make a contri-
bution in the field of human rights in that it 
has a lot of points of overlap with it. We are 
not arguing for a hierarchy of rights, but 
rather acknowledging that the international 
human rights framework does not allow us 
to prioritise. The question is, when decisions 
such as those regarding what governments 
should do for the progressive realisation of 
health are made, why are those decisions 
made rather than alternatives? This really 
goes to the problem of legitimacy and the 
different question of fairness. Such decisions 
can be unfair to people. Our view is that the 
human rights approach needs supplementa-
tion in order to enhance transparency of the 
reasons for such choices, and this is an im-
portant objective shared by the human rights 
approach and concerns about justice.  

ERT: Professor Hunt, are the health and 
human rights communities working to-
gether to enhance fairness, equality and 
equity?

Paul Hunt: They have begun to, but there 
is a long way to go. Both communities could 
and should be doing much more to reach 
out to the other. There is no chance of im-
plementing the right to health without the 
experience and expertise of health profes-
sionals, and so the human rights community 
has to do a much better job listening to and 
learning from a wide-range of health profes-
sionals. This means that human rights advo-
cates have to become familiar with health 
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concepts and language. For example, some 
human rights advocates misunderstand the 
health term ‘equity’, while some health pro-
fessionals misunderstand the human rights 
term ‘equality’. In my experience, most 
health professionals have not yet grasped 
that legally binding human rights law can 
help them achieve their professional objec-
tives, including fairness, equality and equity. 
Regrettably, many health policy makers are 

using the right-to-health analysis neither to 
understand the health realities in their coun-
tries, nor to shape robust, sustainable and 
equitable health policies that are meaningful 
to the disadvantaged. In other words, a key 
challenge is for the human rights and health 
communities to work together more closely, 
collaboratively and respectfully, with a view 
to tackling discrimination and delivering 
equality and equity.


